: 
2 
= 
> 


THE FLORIDA 


BAR 


ADVANCING THE 
COMPETENCE AND PUBLIC RESPONSIBILITY OF LA 
WYERS 


928151 1355 _ 306 3 
GHIVERSITY NIGROFILNS IHT’L 
SERIALS PROCESSING 3 


306 H ZEEB RD 
RH ARBOR 48103-1553 


CuiEF JUSTICE GERALD KoGAN 


JOURNAL 


For Smal 


The most affordable online legal 
research service for small law firms, 
offering case law, statutes, law reviews, the 
LEXSEE*’/LEXSTAT?” features and more — 


Flexible Choices for your practice. 


Unlimited use at a fixed price 
starting as low as $110 per month! 


‘ 
3% 


A good thing just got better! LEXIS® MVP is now LEXIS-NEXIS ADVANTAGE For Small Law Firms — 


with more features, more flexibility and more affordability than any other online legal research program for 
solo practitioners and small law firms on a budget. 


Consider the ADVANTAGE: 

* LOW, FLAT MONTHLY RATES...affordable, predictable pricing, for as little as $110 per month’. 

* UNLIMITED ACCESS...search as much as you want and as often as you need — at home or in the office. 

¢ THE LEXSEE*/LEXSTAT® FEATURES...an easy and convenient way to retrieve individual cases or statute 
sections from virtually any jurisdiction simply by using the citation. 

* COMPREHENSIVE...state and specialty libraries, statutes, administrative materials, law reviews and more. 

¢ FLEXIBLE CHOICES...select any combination of Flat-Rate libraries to meet the individual information needs 
of every attorney in your firm. 

* CURRENT...case law always up-to-date. 

* ONLINE EXPERTISE...allows you to compete with even the largest firms. 


Give yourself the ADVANTAGE you need to compete — and win! 


*All pricing includes applicable subscription fee. Prices in California, Michigan, New Jersey, New York and Ohio begin at $150 per month. Price quoted is for one attorney. Additional 


¥ LEXIS: NEXIS charge applies for each attorney in the firm. Note: state and local taxes not included. Some restrictions apply. Prices subject to change. LEXIS, NEXIS, LEXSEE and 
LEXSTAT are registered trademarks of Reed Elsevier Properties Inc., used under license. The INFORMATION ARRAY logo is a trademark of Reed Elsevier Properties 
QA ember ofthe Reed Bhevierpe gp Inc., used under license. ©1996 LEXIS-NEXIS, a division of Reed Elsevier Inc. All rights reserved. 


EXIS 

LEXISNEXIS 

Z 

& 


THE FLORIDA 


VOLUME LXX, NO.9 OCTOBER 1996 


BAR JOURNAL 


ADVANCING THE COMPETENCE AND PUBLIC RESPONSIBILITY OF LAWYERS 


Cover photo by Eric Newhall, Taliahassee 


Published monthly except July/August, which is a 
combined issue, by The Florida Bar, 650 Apalachee 
Parkway, Tallahassee 32399-2300, telephone (904) 
561-5600. Second class postage paid at the Post Of- 
fice in Tallahassee, Florida 32399-2300 and at addi- 
tional mailing offices. The Florida Bar Journal (ISSN 
0015-3915). 

Subscriptions: Florida Bar members receive the 
Journal as part of their annual dues payment. Non- 
member subscriptions are $35 a year; single maga- 
zine copies, 12 months old or less, $2; older than 12 
months, $5; September directory issue $30 ($25 to Bar 
members). Subscriptions and single copy sales sub- 
ject to Florida sales tax. 

Advertising copy is carefully reviewed, but publi- 
cation herein does not imply endorsement of any prod- 
uct, service or opinion advertised. Advertising rate 
cards will be furnished upon request. Views and con- 
clusions expressed in articles herein are those of the 
authors and not necessarily those of the editorial staff, 
officials or Board of Governors of The Florida Bar. 

©1996 The Florida Bar. Printed in U.S.A. Post- 
master: Send address changes to The Florida Bar Jour- 

nal, Tallahassee, Florida 32399-2300. 


Feature articles are published each month 
on the World Wide Web, along with a search- 


able three-year index to all Journal articles. 


Letters to the editor may be posted in the 
comments field of the Bar’s website, or e-mailed 


to 102615.3511@ compuserve.com. 


Features 


Gerald Kogan—Chief Justice of the Supreme Court of Florida 
by Gary Blankenship 


Water Management Reform: Mission Impossible? 
by Marcia Penman Parker and Sally Bond Mann 


Can Living Trusts Defeat Elective Share? 
by Steven G. Nilsson 


Mediation in Florida: The Newly Emerging Case Law 
by Bruce A. Blitman 


Columns 


Letters 


“Keep Those Cards and Letters Coming” 
by John W. Frost, II 


Public Members Strengthen UPL Program 
by John F: Harkness, Jr. 


Common Law Certiorari—Where an Appeal Will Not 
Provide an Adequate Remedy 
by Sylvia H. Walbolt and Susan L. Landy 


Trust Fund Recovery Penalty: Personal Liability for an 
Employer’s Failure to Pay Its Employees’ Withholdings to IRS 
by Timothy S. Kingcade 

Tax Aspects of Mutual Investments 

by Randall C. McGeorge and Lorna A. McGeorge 


Challenges to Subpoenas From the Agency for Health Care 
Administration and Other Agencies 
by Bruce Douglas Lamb 


Americans With Disabilities Act Obligations 
and Employer Knowledge 
by Alexandra Krueger Hedrick 


No (Victor) Wine Before Its Time: Revisiting the Expanding 
Compensability of Heart Attacks Eight Years Later 
by Brian B. Bolton and Robert L. Dietz 


What Every Real Estate Lawyer Should Know About Surveys, 
Part 2 


by Ross E. Payne 


How to Analyze Marital v. Nonmarital Property in 
Divorce Proceedings 

by Victoria M. Ho and Kristine K. Rieger 

Crossword Puzzle 

Books 


2 THE FLORIDA BAR JOURNAL/OCTOBER 1996 


________ ____f 
i 
= & 
4 
: 6 
‘ 60 
73 
ORIDS 
: FLADAK UNLINI 77 
/ihwww.FLABAR. 
84 
= 
90 


Expert Legal Analysis and the Most Recent 
Florida Case Law — In One Comprehensive. CD-ROM 
Florida Supreme C Court | Cases Florida District Courts of Appeals Cases Florida Rules 


Florida Civil Trial Guide 
Florida Civil Practice | 


Comprehensive, accurate and authoritative 
Expert advice in all maj TransactionGuide 
Expert advice in all major practice areas—for 


Parkway 
FL 32399-2300 
(904) 561-5600 


Editorial Staff 

Publisher John F. Harkness, Jr. 
Editor Judson H. Orrick 

Managing Editor Cheryie M. Dodd 
Associate Editor Melinda B. Mayo 
Advertising Director Javier Cano 
Account Executive Amber Rummel 
Advertising Assistant Cassandra Dixon 
Circulation Wendee Whittaker 

Art Production Judith Nabie 
Director 

Park M. Trammell, Jr. 


Officers of The Florida Bar 
President John W. Frost Il, Bartow 
President-elect Edward R. Blumberg, Miami 
Executive Director John F. Harkness, Jr., 
Tallahassee 


Board 


Mann, Tallahassee; Maureen M. Matheson, 
Melboume; A. , Stuart; Donald A. 
Mihokovich, Tampa; David K. Miller, Tallahassee; 


‘ampa; 
Board Liaison, J. Allison DeFoor i, Tavernier. 
The Board of Governors 


Sixth Circuit Morris Silberman, Anthony s. 
; Seventh Circuit Edgar M. Dunn, Jr.; 

Eighth Circuit James G. Feiber, Jr; 

cult Bruce B. Blackwell, Lawrence J. Phalin, 

Lawrence G. 


Ninth Cir- 


, David D. Welch, William S. 
Jesse H. Diner, John H ume; Eighteenth 
S. Sammy Cacciatore, Jr; 
Louis B. Vocelie, Jr; Twentieth Circuit John P. 
Cardillo; Out-of-State Marguerite S. Boyd, Rob- 
ert S. Weinroth, Michael P. Stafford; President 


Ex Parte Communications 

The June 1996 Bar Journal pub- 
lished a letter from Catherine B. Parks 
regarding her problems with opponents 
who engage in ex parte communications 
with former employees of corporate de- 
fendants. 

Ms. Parks reports, on behaif of a de- 
funct hospital, she prevented “poten- 
tially damaging corporate information” 
from being disclosed to an injured plain- 
tiff by “sign[ing] up the corporation’s 
former employees as clients in order to 
assert attorney-client privilege with 
respect to further revelations.” She also 
complains one recalcitrant former em- 
ployee declined to be represented by her 
and she accordingly “had no means 
whatsoever, short of a court order, to 
prevent him from revealing sensitive 
information or from testifying adversely 
to the defendant.” 

On reading Ms. Parks’ letter, I sense 
the attorney-client privilege has been 
improperly converted into a device that 
shields harmful, routine business infor- 
mation from her adversaries. 

It should no longer even be debat- 
able, much less the subject of a publi- 
cation to the contrary in the Journal, 
that the attorney-client privilege was 
never intended to protect from disclo- 
sure purely evidentiary facts regardless 
of whether one party deems the infor- 
mation “sensitive” or “damaging.” 
Rather, the privilege properly applies 
only to the contents of confidential com- 
munications made during the render- 
ing of bona fide legal services. See FS. 
§90.502. I reject categorically the notion 
that routine business documents such 
as “policy/procedure manuals” of hos- 
pitals qualify for protection under the 
attorney-client privilege. 


RICHARD P. REINHART 
Orlando 


Undue Hardship Defense 

In reading “An Introduction to Title 
IIf of the Americans With Disabilities 
Act” published in the June 1996 issue, 
I noted an inaccuracy which may cause 
some confusion. In the section on “De- 
fenses,” the authors refer to the undue 
hardship defense. Undue hardship is a 
defense available to public or private 
sector employers under Title I and, if 
successfully invoked, will relieve em- 
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ployers from providing reasonable ac- 
commodations to an employee with a 
disability. The defense applicable to 
Title III public accommodations in con- 
nection with the provision of auxiliary 
aids and services is the readily achiev- 
able standard. 

According to the applicable regula- 
tions, these terms are defined as fol- 
lows: 


Undue hardship means, with respect to the 
provision of an accommodation, significant 
difficulty or expense incurred by a covered 
entity. ... 29 C.F.R. §1630.2(p)(1). 


Readily achievable means. easily 
accomplishable and able to be carried out 
without much difficulty or expense. 28 C.F.R. 
36.104. 

Although there has been an insuffi- 
cient number of judicial decisions to 
date to determine how courts will dis- 
tinguish between the undue hardship 
and the readily achievable standards, 
as well as the undue burden standard 
applicable to the provision of auxiliary 
aids and services by Title II public ser- 
vices, it appears to be the clear legisla- 
tive and administrative intent that ef- 
fort needed to be expended by Title ITI 
providers is not as stringent as Title I 
employers or Title II public services. 


PETER MANHEIMER 
Miami 


Self-regulation by Lawyers 

I have recently joined the Attorneys’ 
Bar Association of Florida, Inc. And I 
did so only after much thought regard- 
ing their positions on the issues we all 
face. 

The issues they are concerned with 
range from why is our Supreme Court 
using its valuable time to police law- 
yers, to why does the Bar take part in 
political lobbying which is not part of 
its regulatory functions. 

Yet what finally persuaded me to join 
the association is a simple one: For law- 
yers to regulate lawyers is an appear- 
ance of impropriety, as other professions 
have no self-regulation. To me, it ap- 
pears to be an appearance of impropri- 
ety, if not outright conflict of interest. 
No sophistry can change that truth. 


Pau. BRADDOCK 
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Keep Those Cards and Letters Coming 


his comes as no surprise af- 

ter knowing Florida lawyers 

for more than 25 years, that 

members of the legal profes- 
sion in our state have some pretty 
strong feelings about how law should 
be practiced. It has been a real plea- 
sure to read your written responses to 
the Bar’s call for renewed commitment 
to professionalism. 

Some of your letters have said, bet- 
ter than I could express it, how impor- 
tant professionalism is to you and to the 
legal system. Here is a sampling: 

Craig Massey of Lakeland included 
a news clip of a speech by U.S. Supreme 
Court Chief Justice William Rehnquist 
in which the justice took lawyers to task 
for making profit an overemphasized 
priority. “Market capitalism has come 
to dominate the legal profession in a 
way that it did not a generation ago,” 
Rehnquist said. He added the caution 
that public perception of lawyers as 
money-hungry sometimes rings true: 
“This observation, that the practice of 
law is today a business where once it 
was a profession, has considerable 
truth.” 

In agreeing with Rehnquist, Massey 
said, “Although I and all attorneys need 
to make a living, which should be on a 
professional level, we used to consider 
our service to our client and to justice 
far more important than simply a bot- 
tom line.” 

Jonathan Commander of West Palm 
Beach wrote to confirm the idea that 
there has been “serious erosion in the 
quality and integrity of lawyers and 


“Gonna serve not take 
Gonna be awake 
To the needs around me” 
— Yohann Anderson 


judges.” He considers that problem one 
of the three major difficulties facing the 
legal profession, identifying the other 
two as the “public’s perception of law- 
yers” and “the unrelenting intrusion 
into the practice of law by nonlawyers.” 

From Miami, Tod Aronovitz, a new 
member of The Florida Bar Board of 
Governors, suggested the board must 
lead the state’s movement toward more 
ethical and more civil behavior by law- 
yers: “I fundamentally believe that pro- 
fessionalism and legal ethics must be 
tackled, confronted and espoused at the 
Board of Governors level in order to 
improve our profession.” Charles 
Dodson of Tallahassee wrote, “I firmly 
agree with you that we need much more 
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professionalism among lawyers.” 

One of the most heartening facets of 
the letters that keep coming in is that 
usually, somewhere in the letter, the 
writer offers his or her time in service 
to try to start making a difference “one 
lawyer at a time,” as one letter said. 
Many of you have taken time to write, 
and have offered to spend future hours 
working to change things. This re- 
sponse proves there are plenty of law- 
yers willing to spend time which will 
be nonbillable to bring higher levels of 
professionalism to our work and service. 

Not only have many of you offered 
your time, which is in some ways your 
most precious commodity, you have also 
offered specific suggestions for raising 
the professional standards that should 
govern us all. Ideas included structur- 
ing mentor programs for young lawyers 
wherein there would always be a more 
experienced lawyer in a community 
working with a new law school gradu- 
ate. The mentor would inculcate high 
ethical standards and model civil be- 
havior toward opposing counsel and cli- 
ents as well. 

A South Florida lawyer who wanted 
to be anonymous said, “My initial re- 
sponse is simple: address the situation 
when it occurs. If another lawyer acts 
in such a way as to demean my profes- 
sion, I will call him [or her] to task. I 
will remind him that he represents 
myself and 40,000 other attorneys, and 
that he is doing a lousy job of represent- 
ing our profession.” 

A letter from a nonlawyer bar execu- 
tive director focused on the fact that one 
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contact can go a long way toward chang- 
ing client attitude. Bobbi F. Bullington, 
executive director of the Seminole 
County Bar, recalled showing an angry 
client the June issue of The Florida Bar 
Journal. The client was bringing a 
malpractice suit against a lawyer. “I... 
invited her to relax and read . . .” said 
Bullington, who directed the client to 
Bar efforts to promote civil, ethical prac- 
tices. The client seemed to get the clear 
message that the term “lawyers” in- 
cludes some strong and idealistic indi- 
viduals who want to keep ethics and 
service at the center of the legal sys- 
tem. The message was effective. She 
still wanted to pursue her “malpractice” 
case, but “her attitude regarding all 
attorneys had changed somewhat,” 
Bullington said. 

Robert W. Wilson forwarded the text 
of an essay written by Abraham Lin- 
coln. His quoted words indicate the 
professionalism problem is certainly not 
new. (Lincoln said these words before 
the time of political correctness; al- 
though the gender-related words are 
left unchanged here, it is true that both 
male and female lawyers are needed to 
bring new honor to our profession.) 


It is the knaves, my 
mail is telling me, 
who must go 
or must be stifled 
or rehabilitated so 
that the legal 


profession can act 
on its ideals 


Discourage litigation. Persuade your neigh- 
bors to compromise whenever you can. Point 
out to them how the nominal winner is of- 
ten a real loser—in fees, expenses, and waste 
of time. As a peacemaker the lawyer has 
superior opportunity of being a good man. 
There will still be business enough. 


Never stir up litigation. A worse man can 
scarcely be found than one who does this. 
Who can be more nearly a fiend than he who 
habitually overhauled the register of deeds 
in search of defects in titles, whereon to stir 


The general principles which 
should ever control the lawyer in 
the practice of the legal profession 
are Clearly set forth in the following 
oath of admission to the Bar, which 
the lawyer is sworn on admission 
to obey and for the willful violation 
to which disbarment may be had. 

“| do solemnly swear: 

“| will support the Constitution of 
the United States and the Consti- 
tution of the State of Florida; 

“| will maintain the respect due 
to courts of justice and judicial of- 
ficers; 

“| will not counsel or maintain any 
Suit or proceedings which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe 
to be honestly debatable under the 
law of the land; 

“| will employ for the purpose of 
maintaining the causes confided to 


Oath of Admission to 
The Florida Bar 


me such means only as are con- 
sistent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false state- 
ment of fact or law; 

“| will maintain the confidence 
and preserve inviolate the secrets 
of my clients, and will accept no 
compensation in connection with 
their business except from them or 
with their knowledge and approval; 

“| will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless 
required by the justice of the cause 
with which | am charged; 

“| will never reject, from any con- 
sideration personal to myself, the 
cause of the defenseless or op- 
pressed, or delay anyone’s cause 
for lucre or malice. So help me 
God.” 
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up strife, and put money in his pocket? A 
moral tone ought to be infused into the pro- 
fession which should drive such men out of 
it. 

There is a vague popular belief that law- 
yers are necessarily dishonest. I say vague, 
because when we consider to what extent 
confidence and honors are reposed in and 
conferred upon lawyers by the people, it ap- 
pears improbable that their impression of 
dishonesty is very distinct and vivid. Yet the 
impression is common, almost universal. Let 
no young man choosing the law for a calling 
for a moment yield to the popular belief — 
resolve to be honest at all events; and if in 
your own judgment you cannot be an honest 
lawyer, resolve to be honest without being a 
lawyer. Choose some other occupation, 
rather than one in the choosing of which you 
do, in advance, consent to be a knave. 

It is the knaves, my mail is telling 
me, who must go or must be stifled or 
rehabilitated so that the legal profes- 
sion can act on its ideals, can serve the 
public better, and earn the public’s 
trust. 

Is all this change to ethical, civil be- 
havior even possible? Can a campaign 
to change values make a dent in people’s 
operating systems? We'll find out. But 
several of you have said we must do 
what we can. And perhaps we are most 
effective—each of us—just taking a 
stand for professionalism one lawyer at 
a time. Bob Rasmussen writes from 
Tampa to encourage the campaign for 
professionalism. “By the way,” he said, 
“one person can make a difference.” 

From Miami, Kathy Ezell writes to 
support the Bar’s statewide drive to 
change things. She said she will be one 
lawyer who will “strive to be noble and 
. .. try to give more than I take from 
this profession.” 

If we believe, like Tod Aronovitz, 
Kathy Ezell, and Bob Rasmussen, that 
one person can make a difference, think 
of the heights to which we can raise this 
profession if each of us makes the com- 
mitment to speak for and stand for eth- 
ics, civility, and service as a profes- 
sional. 

Thank you for your letters. Keep 
them coming. You have been a tremen- 
dous encouragement to me.O) 


W. Frost, II 
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Public Members Strengthen UPL Program 


s this issue of the Journal is 

being readied for the press, 

your Standing Committee on 

the Unlicensed Practice of 
Law is meeting for the first time with 
its newest members—14 public-spirited 
citizens from throughout the state who 
will help guide our circuit committees 
and staff in protecting the unwary from 
UPL. 

Nonlawyer involvement in the Bar’s 
efforts is not new. More than one-third 
of the 228 volunteers on the circuit com- 
mittees are not Bar members, and the 
Standing Committee on UPL has until 
this year had five public members. With 
approval from the Supreme Court, the 
Board of Governors has brought that 
number to 18. 

The new committee members are 
Bobbi Bullington of Longwood, Gloria 
Jean Davis of Jacksonville, Elisabeth 
Estes of Bradenton, Clyde Gibson of 
Bartow, Charlotte Hattaway of 
Altamonte Springs, Varnum Heyl] of 
Alachua, Marsha Oster Levy of Ft. Lau- 
derdale, Adele Messinger of Boynton 
Beach, Susan Robinson of Sarasota, 
Roslyn Rothman of Boca Raton, 
Herbert Lee Simon of Miami, Alison 
Subic of Miami, Ingrid Vogler of North 
Miami Beach and Michael Zeide of Lake 
Worth. They join Howard Babcock of 
Orlando, Richard Lopez of West Palm 
Beach, Karen McLead of Clearwater, 
and Tana Stringfellow of Jacksonville. 

The public members bring a wealth 
of diverse experience to their new work. 
Within their ranks are an insurance 
broker, a real estate agent, a physician, 
a Department of Business and Profes- 
sional Regulation program administra- 
tor, and several legal assistants and le- 
gal secretaries. Some are starting their 
careers, while others are retired. Sev- 
eral have served on circuit grievance or 
UPL committees. 


The new appointments follow more 
than a year of study and revision en- 
couraged by immediate-past President 
John DeVault’s UPL Task Force, 
chaired by Board of Governors member 
Ky Koch of Clearwater. Expanding the 
standing committee from 15 to 37 mem- 
bers, to include at least 18 public mem- 
bers, was only one of the steps forward 
the Bar has taken in this important 
area over the past two years. 

With the proliferation of nonlawyers 
holding themselves out as attorneys, or, 
as often, not claiming Bar membership 
but still dispensing legal advice in vio- 
lation of the Florida Statutes, the Board 
of Governors has made a substantial 
commitment of resources to protecting 
the public from UPL. 

We now have UPL staff attorneys 
assigned to each branch office and to 
the Tallahassee headquarters office. 
The increase in budget also gives us up 
to 10 hours per week of law clerk sup- 
port in the branch offices. 

The budget also covers increases in 
the number of staff investigator hours 
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we have available. The circuit commit- 
tees are made up of volunteers who at 
times need staff investigators to inter- 
view witnesses, copy court files, and do 
other legwork. 

During fiscal year 1995-96 the Bar 
received 760 UPL complaints. At the 
end of the year there were 656 com- 
plaints pending in the system, 128 of 
which were being litigated by The 
Florida Bar. The task force recognized 
the Bar needed to move cases more 
quickly toward resolution, and recom- 
mended rules now approved by the Su- 
preme Court to allow investigations to 
be closed by the circuit committees. The 
local committees also now may accept 
cease and desist affidavits. Those steps 
in the process have been the work of 
the standing committee. 

The task force recommended and the 
Board of Governors approved guidelines 
for UPL litigation which also should 
help speed the process. UPL actions 
may be commenced in any case where 
an unlicensed individual or entity has 
been held out to the public as qualified 
to practice law in this state, results in 
a propensity for public harm, involves 
a recalcitrant offender, or where a sub- 
stantial public interest is involved. 

Along with increasing litigation, the 
Standing Committee on UPL continues 
its formal advisory opinion process, and 
publishes a quarterly newsletter pat- 
terned after the successful “Ethics Up- 
date” issued by the Bar’s Ethics Depart- 
ment. 

The task force and all of the volun- 
teers who work on the standing com- 
mittee and the circuit committees de- 
serve our thanks—their efforts reflect 
creditably upon our profession. 


JOHN 
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Lamous 
Last Words 


= “I Can Manage 
My Investments 
In My Sleep.” 


4 Ask A Trust Investment Officer To Develop An Investment 
a! Management Plan That Will Put Your Mind At Rest. 
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: just aren’t enough hours in a day for you to personally manage your investments, too. 
: | : Surirust will take the time to understand your investment goals and work with you to 
: develop a well-balanced investment plan designed to minimize taxes while growing 
. your investments. We'll help you meet your current financial needs, as well as your 
Ss long-term goals. In fact, no matter how your needs change, you can depend on 
. SunTrust to help you be ready for life. Visit your local SunTrust office for an appointment 
4 with a Trust and Investment Management Officer. Or call 1-800-526-1177. 
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KOGAN 


CHIEF JUSTICE OF THE SUPREME COURT OF FLORIDA 


aybe we should thank 
Gerald Kogan’s father. 
After all, it was hard- 
working Morris Kogan 
who insisted his oldest son not study to 
be a doctor but go to law school instead. 

The son did, completing undergradu- 
ate and law school studies in a blind- 
ing five years. After a stint in the Army 
in counterintelligence, he returned to 
private practice, then a high-profile 
tour with the 11th Circuit State 
Attorney’s Office, more private practice, 
and then two terms as a highly re- 
garded circuit judge. 

In 1987 he joined the Florida Su- 
preme Court, and nine years later, in 
the first public swearing in for that of- 
fice, he became chief justice. 

Even at a glance, that’s quite a 
resumé. But you would never know it 
meeting Kogan out of his robes. 

“He never wore jewelry except a wed- 
ding ring, he never wore a watch until 
I gave him one,” said his wife, Irene 
Kogan. “Clothes mean nothing to him. 
He’s learned over the years to wear 
striped shirts; before he always wore 
white shirts, short-sleeved white shirts. 

“Jerry could walk into a room where 
everybody is in black tie and he isn’t, 
and he wouldn’t feel one bit uncomfort- 
able. He doesn’t look at people’s clothes, 
he looks at people’s faces. He looks at 
people as people.” 

That approach pays off. “I never met 
anybody who knew Jerry Kogan and 


by Gary Blankenship 


didn’t like him,” said Miami criminal 
defense lawyer and long-time Kogan 
friend Neal Sonnett. “He will bring that 
kind of infectious charm to his respon- 
sibilities as chief justice.” 

As much as unpretentiousness is 
part of Kogan’s style, so is a careful and 
thorough approach to his work. 

“He’s a towering intellect, in my view, 
and a wonderful judge,” Sonnett added. 

Kogan has “intellect, compassion, 
and understanding and he is, as far as 
I’m concerned, a genius with the writ- 
ten word,” said Irwin Block, who super- 
vised Kogan in the State Attorney’s Of- 
fice and whom the chief justice 
considers a mentor. 


Early Life 

The future justice was born on May 
23, 1933, in Brooklyn, N.Y. His father 
had come to the U.S. from Russia at the 
age of six months. 

Kogan’s grandfather was originally 
in the fur dyeing business until he de- 
veloped an allergy and took up farming 
in New Jersey. His father worked his 
way through the New Jersey College of 
Pharmacy, a division of Rutgers Univer- 
sity, and then opened his own pharmacy 
in Brooklyn. 

He expanded into the oxygen and 
ambulance service, and then into sur- 
gical and medical supplies. Eventually 
the business, Mayflower Surgical Sup- 
ply, could outfit an entire hospital as 
well as provide ambulance services. 


Morris Kogan sold his interests to his 
partner and brother and “retired” to Mi- 
ami Beach in 1947. In his retirement, 
the senior Kogan ran a pharmacy, was 
a contractor, and got both real estate 
and stockbroker licenses. 

Kogan’s mother was a student at Co- 
lumbia University when she met his fa- 
ther. The daughter of Russian immi- 
grants, Yetta Kogan quit college when 
she married. 

“In the early years, she raised my 
brother [Stephen, born six and a half 
years after Kogan] and me and she be- 
came very active in organizations on 
Miami Beach and was president of sev- 
eral of them, mostly charitable organi- 
zations,” Kogan said. “I guess that she 
was a feminist before her time, is one 
of the best ways to describe my mother.” 

Kogan values his varied background. 
Of New York he said, “Probably the 
most vivid memory is having grown up 
in a very diversified society, where even 
in those days, when we lived in a single- 
family residential area, everybody came 
from different backgrounds. I think 
that’s what probably prepared me for 
things later in life, understanding the 
differences in people and understand- 
ing why people do the things they do.” 

The move to Miami Beach, at age 14, 
was a change to paradise, Kogan said, 
not only for the climate but also for the 
intellectual atmosphere at Miami 
Beach High School, which he attended. 

“Ninety to 95 percent of the gradu- 
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ating class went to college, and to col- 
leges all over the country,” Kogan said. 
That included West Point, Annapolis, 
Harvard, Princeton, and Dartmouth. As 
for him, “In our family it wasn’t a ques- 
tion of whether you would go to college, 
it was where you would go to college and 
what profession you would select. 

“Originally, I wanted to go to medi- 
cal school, but my father, having ob- 
served the medical profession over a 
long period of time, said doctors spend 
one-third of their lives being educated, 
one-third setting up their practices, and 
then by the time you're able to enjoy it, 
you’re too old.” 

He started classes at the University 
of Miami a week after leaving high 
school. “My father believed you just 
shouldn’t sit around doing nothing,” 
Kogan explained. “You had to be busy 
all the time. My father was one of the 
self-made individuals who worked his 
way through college and high school 
and worked at his business 12 to 13 
hours a day, seven days a week.” 

Staying busy marked Kogan’s college 
efforts. In addition to getting his under- 
graduate and law degrees in five years, 
he was on the UM debate team that won 
a national championship. He was also 
on the UM moot court team that went 
to a national championship. 

He was active in student govern- 
ment and through that met his future 
wife, Irene, who worked in the student 
publications office. She said he came 
into her office one day, sat down, and 
started ing. 

“He was so different from anyone I 
knew,” Irene said. “He was a big man 
on campus, but he was just so down to 
earth. He was so kind and he had a 
smile for everybody. 

“We just kind of hit it off. Although 
we came from different backgrounds, 
we had a lot in common.” 

One of the things in common was de- 
votion to UM sports, and Irene had a 
scholarship as a majorette. “Jerry used 
to wait for me when I came off the field, 
he would always have a Coca-Cola 
ready,” she said. 

They also both enjoyed movies, no- 
tably Oklahoma and Gone with the 
Wind, particularly the latter. “I think 
we saw it eight or 10 times,” Irene said. 
“It was just such a fascinating film be- 
cause it was so far ahead of its time.” 

The Kogans have three grown chil- 
dren and five grandchildren. They have 
added to their pastimes, including ex- 


tensive traveling. Irene said the chief 
justice thoroughly researches all coun- 
tries they visit. 

And following a tour isn’t for him, 
she added. Instead “he likes to take in 
one area and really absorb it. He likes 
to see where the people live and where 
they shop and the markets. He likes to 
sit on a park bench and watch people.” 

Kogan is also a fan of the national 
parks and has visited most of them. The 
Kogans have used many of those trips 
to collect Indian art. 

Throughout his career, Kogan has 
been a teacher. Sonnett recalled that 
Kogan volunteered to coach the Miami 
Beach High School debate team when 
Sonnett was on it. (They won a national 
championship.) He was also an adjunct 
law professor at the University of Mi- 
ami when he was appointed to the cir- 
cuit bench. 

Being on the Supreme Court hasn’t 
ended that activity. The chief justice has 
continued to teach a trial advocacy 
course at Florida State University, and 
has taught similar courses at the Uni- 
versity of Florida and the University of 
Miami. As part of annual Law Day ac- 
tivities, Kogan and his fellow justices 
have also lectured in high school classes 
throughout the state. 

One pastime that his judicial duties 
have cut into is spectator sports. And 
Irene said that doesn’t mean watching 
on TV. Instead, the chief justice would 
rather go to the stadium and once there 
would prefer to sit with the crowd 
rather than in a skybox. And, she 
added, expect him to stay for the last 
play, regardless of how lopsided the 
score. 

Irene also has been involved in a va- 
riety of activities. She taught until their 
second child was born, and then was ac- 
tive in a variety of civic and cultural 
organizations. She is a former president 
of the Tallahassee Symphony Society 
and, as a member of the Supreme Court 
Historical Society, she began the first 
public tour program of the Supreme 
Court building. 


Counterintelligence 

During his last year of law school, 
Kogan clerked for one firm, and then 
after graduation in 1955, he began work 
for another lawyer while waiting to take 
the bar exam. 

“He literally gave me the broom 
closet in his office,” Kogan recalled. “Im- 
mediately to my back was the restroom. 
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and anybody who had to go to the 
restroom would have to come through 
my broom closet. For that [opportunity], 
I received nothing in the form of pay- 
ment.” 

But he was practicing law—and he and 
Irene were planning a December wedding. 

That changed quickly. “About one 
month after I passed the bar, I was 
drafted,” Kogan said. The Kogans origi- 
nally planned to postpone their wed- 
ding, but Kogan’s father disagreed. 

“Married men were taken into the 
Army and staying in the country and 
single men were being taken into the 
Navy and shipped overseas,” Irene 
Kogan noted. So the week before his 
induction, they called friends and rela- 
tives and invited them to a Thursday 
night ceremony. 

“The next night there was a Hurri- 
cane game and Jerry is an avid Hurri- 
cane fan and we went,” Irene said. They 
spent the rest of the weekend packing 
up his modest office, and Monday morn- 
ing he was off to the Army. 

Kogan performed well on tests given 
by the Army, qualifying for and then 
graduating from the Army Intelligence 
School. He was then assigned to the 
counterintelligence corps as a special 
agent. 

His specialized training included se- 
curing military facilities against hidden 
microphones, cameras or other snoop- 
ing, conducting background investiga- 
tions, interrogating prisoners of war, 
conducting surveillance on foot and in 
cars, and handling reluctant witnesses 
and witnesses too eager to give infor- 
mation. 

“It taught you a great deal about be- 
ing aware of what was going on around 
you,” Kogan said. “You always learn 
from life, no matter what you’re doing. 
... I think that gives you an under- 
standing of people and how to think and 
work with people that is important, es- 
pecially if you are a trial lawyer and 
need to size up jurors, witnesses, and 
clients.” 

Following training, he was assigned 
to Third Army headquarters in Atlanta. 
After his two years of active duty (he 
still had four years of active reserve re- 
maining), Kogan returned to Miami and 
pursued his dream of having his own 
law office. 

He was bolstered because Irene was 
teaching, which freed him from some 
financial worries. 

“In the early years, it was a 
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Chief Justice Gerald Kogan and his wife, Irene, at the top pose with their children and grandchildren. Starting at the left, are son 
Robert and his wife Diana, and their sons Jeremy and Adam (standing). Next is daughter Debra Lyda with her son Nolan. On the right 
are son-in-law Marc Rosenzweig, daughter Karen Rosenzweig and their son Jacob. Not shown is Samuel Rosenzweig, born in May. 


struggle,” he said. “Essentially I did 
what I called a bread-and-butter prac- 
tice. If it paid a fee, you took the case. 
After about three years, it got to the 
point where it started paying the bills.” 

But Kogan really wanted trial work, 
and his practice wasn’t bringing in 
much of that. In the fall of 1960, that 
changed when he had a chance to join 
the State Attorney’s Office. In those 
days, he noted, prosecutor jobs usually 
paid better than private practice and 
then-State Attorney Richard Gerstein 
had a high-quality staff. 

“He had a lot of outstanding lawyers. 
A great number of those lawyers went 
on to become county judges, circuit 
judges, district court of appeal judges, 
outstanding trial lawyers,” Kogan said. 
“Some of the federal judges came out of 
that office.” 

He took the job and spent a few 
months prosecuting misdemeanors, 
then was transferred to the Capital 
Crimes Division. “The experience I got 
there trying cases was incredible, top 
notch,” Kogan said. “I got to be in court 


all the time. I got to work under the tu- 
telage of some outstanding trial law- 
yers.” 

Irwin Block headed the Capital 
Crimes Division when Kogan joined it. 

“He was new, but because of the 
workload, he was assigned to some of 
our more difficult cases and to 
everyone’s amazement, he was imme- 
diately successful,” Block said. “To 
Jerry, there was no such thing as an 
unwinnable case. 

“Although he prosecuted vigorously, 
it was without any meanness. This en- 
deared him to lawyers on both sides. He 
had an outstanding intellect, but it 
never affected his demeanor. He was 
down to earth with everyone.” 

After a while, Block said Kogan was 
given the most difficult cases. 


The Mossler Case 

That included working on the 
Candace Mossler murder trial, the 
1965-66 equivalent of the O.J. Simpson 
case. Gerstein, the late Arthur Huttoe 
(who went on to be a circuit court judge), 


and Kogan, then heading the Capital 
Crimes Division, made up the prosecu- 
tion team. They faced top defense law- 
yers from both Miami and Texas. 

The case involved the murder of 
Jacques Mossler, owner of four banks 
and the first auto-financing company, 
who had been found bludgeoned and 
stabbed 39 times. Police charged his 
glamorous wife, Candace, and also her 
nephew, with whom it was alleged she 
was having an affair. 

“This gave it the sensationalism that 
news reporters loved,” Kogan noted. It 
attracted all the major wire services and 
reporters from across the country and 
even from foreign countries. Spectators 
would line up at 5 a.m., carrying 
lunches, to get a courtroom seat. 

The trial ran for eight weeks, from 
January to March 1966, and in the end 
the jury acquitted the pair, a rare loss 
for Kogan. 

But his work won praise. Jim Bishop, 
a national correspondent for the Hearst 
news syndicate wrote, “In 61 minutes, 
the 32-year-old Mr. Kogan .. . the 
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youngest and least of the great array of 
legal talent at the trial, took the play 
away from all hands, crippled the de- 
fense, executed a textbook summation, 
and made a hero of himself.” 

A year later, he left the State 
Attorney’s Office and went back into 
private practice. “This time I didn’t have 
to struggle. I apparently had done 
well enough as a prosecuting attorney 
where the cases just came in,” Kogan 
said. 

And some of his activities were high 
profile. Robert Shevin, now a Third Dis- 
trict Court of Appeal judge and then a 
state representative and future Attor- 
ney General, hired Kogan as the staff 
director for a special committee inves- 
tigating organized crime in Florida. 

In 1972, in successive trials, he de- 
fended two circuit judges charged with 
fixing criminal cases. He won acquit- 
tals in both. In 1980, Kogan defended 
one of the four officers charged in the 
beating death of Arthur McDuffie. He 
won a directed verdict after the pros- 
ecution rested. 

The acquital of the rest of the defen- 
dants touched off riots in Miami. (Kogan 
has obliquely referred to this case re- 
cently as one where the media report- 
ing did not accurately reflect what was 
going on in the trial, leading the public 
to expect a conviction while those in the 
courtroom could see the prosecution had 
a weak case.) 

“He exuded warmth. You really 
genuinely liked him even when his cli- 
ent was as guilty as hell,” said Miami 
Herald reporter Gene Miller, who cov- 
ered several of Kogan’s cases both when 
he was an attorney, including the 
Mossler case, and as a judge. “Jerry has 
such a keen mind, I think he’s abso- 
lutely first class.” 

After the McDuffie trial, Kogan was 
ready to do something else, and applied 
for a vacant circuit judgeship in Dade 
County. 

“I had been a lawyer at that point 
for 25 years and at least 20 years of 
that, since getting out of the Army, was 
under the gun,” he said. “Unless you’ve 
been a trial lawyer and especially un- 
less you’ve been in the criminal court 
where the stakes are very, very high, 
it’s hard to appreciate that stress. 

“I reached that point where I said 
‘enough of this already, it’s time for a 
change.’ However, I had a love of a trial 
courtroom and I loved to try cases; I 
loved to be in that mix. I guess it’s like 
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‘Tm a great believer 
in the Socratic 
method. I like to 
really get the lawyers 
on both sides down 
to the nitty-gritty” 


the athlete who is out on the field with 
the smell of the grass and the roar of 
the crowd. Here it was I just loved the 
jurors, the litigators, the attorneys, the 
support staff. Every time I went into a 
trial, I loved it. This gave me a chance 
to still be in the courtroom and still be 
in that atmosphere.” 

It didn’t take long, after then-Gov. 
Bob Graham appointed Kogan to the 
bench in June 1980, for his talents to 
be noticed. He was soon administrative 
judge of the criminal division. And two 
years later, a citizens’ evaluation group 
gave him a 100 percent rating for his 
performance and the local bar poll gave 
him a 95 percent approval rating. 

“Justice Kogan was the person, in 
my mind, who taught me more than 
anybody how to try a case,” said Coral 
Gables lawyer Chris Rundle, who spent 
a year and a half in front of Kogan as a 
prosecutor trying felonies. “He is as 
much an educator and a source of in- 
spiration to those who practice in front 
of him as a judge of the evidence. He 
teaches as well as criticizes. 

“I found he was not only fair, he was 
always willing to take extra time with 
lawyers explaining what they may have 
done wrong on various cases. After the 
case, he would sit with you and critique 
you. Not just prosecutors, but defense 
lawyers as well.” 

Kogan also showed he would make 
the tough decisions without regard to 
repercussions. As a judge, Kogan pre- 
sided over what was called the “Tick- 
tock” case (because one of the concealed 
microphones used in the investigation 
had been hidden in a clock) where 53 


people, many prominent members of 
the Cuban-American business commu- 
nity, were indicted on drug conspiracy 
charges. 

“He had the courage to grant a mo- 
tion to suppress [the wiretap record- 
ings] and I don’t think many other 
judges would have,” Block said. “That 
ended the case. Most judges would have 
let it go to the court of appeals. He was 
commended for having the courage to 
do what was right despite the fact the 
news media wanted everyone convicted 
and executed.” 

It was a highly regarded Judge 
Kogan who applied for the Supreme 
Court in 1986. He was one of the three 
finalists and won the appointment, tak- 
ing office in January 1987. 

“I thought that it would be a new ex- 
perience and a new challenge,” Kogan 
said of his decision to seek the high 
court post. 


A Different Challenge 

He found the appellate bench very 
different. “In some ways, it has not been 
completely satisfying. ’'m a great be- 
liever in the Socratic method. I like to 
really get the lawyers on both sides 
down to the nitty-gritty. That’s all right 
when you're the sole judge on a trial 
court and you can afford to give them 
whatever time is needed to develop ar- 
guments. 

“It’s frustrating when I’m up here, 
because the other justices like to do the 
same thing. I’ve gotten to the point 
where I ask very few questions and just 
listen to other justices. I will ask ques- 
tions basically now to get information 
that is not in the briefs and sometimes 
if I feel one side or the other is really 
going off the deep end.” 

But if that’s the downside, there are 
plusses. “I’ve been able to take part in 
some decisions that are very worth- 
while and I’ve been able to participate 
in the molding of the court system,” 
Kogan said. “That’s been very satisfy- 
ing and I’ve really enjoyed it. 

“But as far as exciting, nothing is 
more exciting than trial court because 
I’m a people person and that’s where 
the action is.” 

Since joining the court, Kogan has 
chaired the court’s Gender Bias Study 
Commission, the Judicial Council and 
its successor the Judicial Management 
Council, and co-chaired the Bench/Bar 
Commission and its successor, the 
Bench/Bar Implementation Committee. 
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Sixth Circuit Judge Lynn Tepper 
served with Kogan on the Bench/Bar 
Commission, and the gender bias panel, 
and they also have taught together in 
judicial education courses. 

“He is the ultimate conciliator, with- 
out compromising principle,” she said 
of Kogan’s commission and committee 
work. “He ran open, but efficient meet- 
ings. No idea was ever belittled and in 
my opinion we were on the cutting edge 
of a number of issues.” 

Humor was a trademark of his meet- 
ings, Tepper added, and he successfully 
encouraged public participation and 
good work habits by participants. 

“I think—and this is essential for a 
true judge—he cares about what hap- 
pens as a result of his actions on the 
bench,” she added. 

“He was wonderful to work with,” 
said former Justice Rosemary Barkett, 
now an 11th U.S. Circuit Court of Ap- 
peals judge. “He is easy to talk to and, 
as I keep reiterating, kind and thought- 
ful, very knowledgeable and smart.” 

“He seems to have a facility for get- 
ting along well with most everybody,” 
said Justice Stephen H. Grimes, 
Kogan’s predecessor as chief justice. “I 
hardly ever hear him raise his voice, 
even in conference when we’re having 
some heated discussions. 

“He’s interested in administration, 
it’s obvious to me already,” he added. 
“He will probably spend more time in 
administration than I did.” 

If anyone thinks Kogan won’t bring 
strong leadership to his post as chief 
justice, they'll be surprised. Former 
1lth Circuit Chief Judge Gerald 
Wetherington said Kogan showed effec- 
tive administrative abilities when he 
oversaw the criminal court division. 
And his administrative experience ex- 
tends back to running the Major Crimes 
Division as a prosecutor. 

The chief justice has definite ideas 
on things he’d like to see accomplished 
in the next couple of years, and about 
challenges facing the legal system. 

One goal is to improve public under- 
standing about the courts and how they 
operate. 

“We are not the group that is going 
to solve the ills of humankind,” he said. 
“When people come to our court system, 
the ills are already there. We try to do 
the best we can to resolve problems. We 
can’t make everybody happy and we 
don’t make everybody happy.” 

While those who emerge unhappy 


Chief Justice Gerald Kogan’s easygoing, down-to-earth style has won praise from 
those practicing with him, against him, and before him. 


may look to blame the courts or the law- 
yers, “in the overwhelming majority of 
cases it is not justified.” 

Kogan said he’s looking, with help 
from Florida State University and other 
resources, to make films on how the 
courts operate. 

Hand-in-hand with that, he is con- 
cerned about increasing public access 
to courts, including the use of new tech- 
nology. 


Affordable Help 

“If people know how to use a com- 
puter, if they have a push button phone, 
or if they have a couple of dollars, they 
can essentially dial in, not necessarily 
to answer their legal questions, but get 
help filling cut pro se forms, and infor- 
mation as to what they need to do with 
their particular legal problems.” 

That resource could include a law- 


yer referral service to direct people to 
lawyers in their area. 

“I am also very much disturbed that 
we have priced the middle-income 
people of our country, who comprise the 
great portion of our society, out of the 
legal system,” Kogan said. “If you’re 
wealthy, you know where to get a law- 
yer. If you’re indigent, you can get a 
public defender or legal aid. 

“Yet it’s this great portion of our 
people who can’t afford to pay lawyer 
fees, so they try these do-it-yourself 
wills, they'll do their own divorce, theyll 
buy a house without a lawyer. Id like 
to see the members of our profession 
adjust their fees so that we can bring 
these people back to the legal market- 
place.” 

One way to do that, he said, is to 
switch from billing by the hour to charg- 
ing based on the value of the service 
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rendered. He also said lawyers, because 
they have a special privilege to prac- 
tice law, have a corresponding respon- 
sibility to make their services afford- 
able. 

“Attorneys, especially young law- 
yers, have got to understand the aver- 
age lawyer does not become wealthy 
from the practice of law,” Kogan said. 
“I think a lot of these lawyers can make 
a decent living by setting their economic 
goals from the practice of law at a rea- 
sonable level” and at the same time pro- 
vide affordable services 

Technology can help not only lay 
people, but also lawyers seeking to de- 
liver those affordable services. 

For example, Kogan said he’s seen a 
demonstration project where computers 
and video cameras are used to bring the 
judge and parties together. Video cam- 


eras attached to the computers mean 
everyone can be in their offices. 

Now, Kogan said, lawyers might be 
billing three to four hours because of 
travel, parking, and other delays for a 
15-minute hearing. With the new tech- 
nology, they can stay working at their 
office and then link electronically to the 
hearing. 

“That’s going to revolutionize the 
way we conduct hearings,” he said. He 
added, though, there is a limit: “Trials 
should always be conducted at the 
courthouse with the parties being 
present.” 

Another coming change is computer 
transcription of court proceedings, 
which will allow instant transcripts of 
a hearing or trial. We are now seeing 
sophisticated computer reconstruction 
of accidents and other such incidents 


and tomorrow will bring even more of 
this kind of technology, he predicted. 

“Tomorrow is not 10 years, just a 
couple of years down the road you're go- 
ing to have this stuff,” Kogan said. “If 
you’ve been in practice a number of 
years and you don’t know how to use a 
computer and don’t have someone in 
your office who does, you’re going to be 
in trouble in a few years.” 

The chief justice will continue strong 
opposition to any attempt to remove the 
court’s oversight of the Bar and place it 
under the Department of Business and 
Professional Regulation. 

“I think we’re doing a great job with 
regard to regulation of our members,” 
he said. “I think we’re doing a far, far 
better job, and the statistics show that, 
than the Department of Business and 
Professional Regulation. There’s an old 


A Deep Understanding of the Human Condition 


Irene Kogan says her husband is a 
true Gemini: “He has two distinct person- 
alities—one laid back and easygoing, the 
other dynamic and outgoing.” 

Probably the way most lawyers will 
see the dichotomy is observing Kogan 
away from the court, perhaps at a Bar 
function. He will more than likely be ca- 
sually dressed and in animated conver- 
sation with one or more people. There’s 
also a smile probably not too far off. 

Talking with Kogan is like discovering 
an instant close friend. Conversation 
flows easily, likely punctuated with humor- 
ous anecdotes. 

Genial is the word friends and col- 
leagues use to describe him; a good con- 
versationalist on a wide variety of sub- 
jects. 

Then you come to his opinions written 
as a Supreme Coutt justice. It hits you: 
This easygoing, unpretentious man, 
along with his six colleagues on the 
state’s highest court, have grappled with 
some of the thorniest issues facing soci- 
ety. Things like defining “death,” wrestling 
with the death penalty, divining legisla- 
tive intent on controversial laws. 

And the Kogan that emerges from his 
written work is clear, incisive, logical, and 
compassionate in his dissents, concur- 
rences, and majority opinions. 

The chief justice writes for the lay au- 
dience as well as the lawyer, conveying 


the great principles and small nuances 
of the law. 

Here’s a look at some of Kogan’s opin- 
ions: 

In State v. Stadler, 630 So. 2d 1072 
(Fla. 1994), the Supreme Court upheld 
Florida’s hate crimes statute by a 5-2 mar- 
gin, but the majority found the law was 
too broad for recent U.S. Supreme Court 
rulings on the subject and adopted a nar- 
rowing construction. 

Kogan, in a concurring opinion, set out 
why he thought the law was needed and 
a justification for adopting the narrowing 
interpretation. 

“| do not dispute that people have a 
right to hold intolerant and bigoted opin- 
ions. But that is a far different matter than 
saying they have a right to act upon those 
opinions. Our law has long recognized 
that the expression of opinions alone de- 
serves far greater protection than does 
an act that only coincidentally involves 
such expression. A person has a right to 
think hateful thoughts about the black, the 
Jew, the woman, or some minority, or 
even to peaceably voice the hatred. But 
that same person has no right to commit 
a crime as a means of ‘expressing’ the 
hatred.” 

On the construction argument, he 
wrote: “When the courts measure laws in 
the sterile vacuum of abstract logic, they 
risk tripping over imperfection while ig- 
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noring real-world consequences. Law is 
not an exact science. It is the ever-inex- 
act, ever-imperfect means by which 
people accommodate themselves to each 
other and to the perils of life in gen- 
eral. . . . | believe there are times when 
the courts forsake their duty to society’s 
greater good by viewing through the 
harsh but perfect lens of logic what rightly 
must be seen through the more tolerant 
but imperfect pane of human experi- 
ence. . . .An important reason courts ex- 
ist is so that laws may be reexamined in 
the crucible of everyday application, their 
imperfections identified, and the laws 
better adjusted to the reality the legisla- 
ture may not have measured precisely 
enough.” 

In Wuornos v. State, 644 So. 2d 100 
(Fla. 1994), Kogan wrote a specially con- 
curring opinion agreeing with the major- 
ity that the death penalty for Aileen 
Wuornos, convicted of killing a man who 
had picked her up along a roadside, and 
suspected of killing several other men in 
similar circumstances, should be upheld. 

He noted, though, that Wuornos 
came from a broken home, was raised 
by heavily drinking grandparents, had 
been raped by a relative at 14, became 
pregnant from that, and that her grand- 
parents refused to allow her to return 
home after she ran away at 15. She then 
turned to prostitution and drug abuse. 


: 
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maxim: If it ain’t broke don’t fix it, and 
it ain’t broke.” 


Good Lawyers 

But that doesn’t mean there isn’t 
room for improvement, and Kogan 
voiced strong support for the efforts to 
improve professionalism launched by 
immediate past Bar President John 
DeVault and current President John 
Frost. 

The whole legal system, he said, is 
dependent on judges who are not afraid 
to do what’s right, and lawyers who are 
willing to represent their clients vigor- 
ously, but also professionally. 

As a judge, “I saw that there were 
some lawyers who would literally ad- 
vocate absolute foolishness, specious ar- 
guments, things that were not logically 
connected, just for the sake of saying 


something on behalf of their clients,” 
Kogan said. “I felt this in a lot of ways 
detracted from what the legal profes- 
sion is all about. 

“I’m not talking about something 
that is logically debatable, but to en- 
gage in foolish rhetoric. There were 
some lawyers that if they said it was 
raining outside, you would get up and 
go look because you couldn’t trust 
them.” 

It’s especially important for judges 
to work with good lawyers, he added. 
“The worst nightmare of the judge is to 
have incompetent lawyers arguing the 
case. No matter how difficult the case, 
how complex, if you’ve got good lawyers 
on both sides then you've got everything 
in place for being close to making the 
right decision. You know they’ve re- 
searched it and they’ve got good argu- 


ments,” Kogan said. 

The court is being asked by the Bar 
to reconsider the rule that requires law- 
yers to report annually the amount of 
pro bono they have performed. Because 
it is under consideration, Kogan could 
not discuss that specific rule. But he 
offered his view on pro bono: 

“I think that pro bono performed by 
every lawyer—and we only asked for 20 
hours a year—can be one of the great- 
est things that we can do to help restore 
public confidence in the legal profes- 
sion. If those people out there see that 
lawyers are not a greedy bunch of indi- 
viduals, I think that’s a great public 
relations move on the part of the Bar.” 


Gary Blankenship is an associate edi- 
tor of The Florida Bar News. 


“In too many ways our society has yet 
to confront a serious problem arising from 
women who are forced into prostitution 
at a young age,” Kogan wrote. “Such 
women typically enter into prostitution as 
the only possible means of escaping an 


abusive home environment. The tragic 
result is that early victimization leads to 
even greater victimization. And once the 
girl becomes an adult prostitute, she is 
labeled a criminal and often is forced into 
even more crime, as the only means of 
supporting herself. Few escape the vi- 
cious cycle. 

“Aileen Wuornos obviously is an ex- 
treme case, but her general life history 
itself is not rare... .” 

In In re T.A.C.P,, 609 So. 2d 588 (Fla. 
1992), the court faced one of its most 
wrenching cases. The parents of an in- 
fant girl born only with a brain stem, a 
condition known as anencephaly and 
which is always fatal within a few days or 
weeks at the most, sought to donate her 
organs. If they waited until the infant 
“died” naturally, the organs would be un- 
usable. 

Although the infant had died by the 
time the court got the case, the justices 
acted on it because of the likelihood the 
issue would arise again. The question 
was whether the baby, with most of the 
brain missing and with no consciousness 
or cognitive abilities, was “dead” legally 
so her organs could be transplanted. 

Not surprisingly, the court got a wide 
variety of advice from briefs of the par- 
ties and amici curiae, ranging from the 


transplants should be allowed to such an 
action would amount to euthanasia and 
was ethically wrong. 

Kogan wrote the unanimous opinion 
for the court. It found that medical authori- 
ties were split on the usefulness of trans- 
plants as well as the ethical questions 
raised. On the legal side, the state had a 
Statute which stated that in cases where 
a patient's heartbeat and respiration were 
artificially supported, then total cessation 
of brain activity would constitute death. 

But the court found no other statutory 
or common law definition of death. 

The court then adopted cessation of 
heartbeat as the standard for determin- 
ing death, with the statutory exception of 
whole brain death in cases of artificial 
cardiopulmonary maintenance. 

The next issue was whether that defi- 
nition should be expanded to include 
anencephalics, who failed to meet the 
definition of either cessation of heartbeat 
or complete lack of brain activity. 

“We are not persuaded that a public 
necessity exists to justify this action, in 
light of the other factors in this case— 
although we acknowledge much ambiva- 
lence about this particular question. We 
have been deeply touched by the altru- 
ism and unquestioned motives of the par- 
ents of T.A.C.P. The parents have shown 
great humanity, compassion, and concern 
for others. The problem we as a court 
must face, however, is that the medical 
literature shows unresolved controversy 
over the extent to which anencephalic 
organs can or should be used in trans- 


plants. ... 

“We express no opinion today about 
who is right and who is wrong on these 
issues—if any ‘right’ or ‘wrong’ can be 
found here. The salient point is that no 
consensus exists as to: (a) the utility of 
organ transplants of the type at issue 
here; (b) the ethical issues involved; or 
(c) the legal and constitutional problems 
implicated. 

“Accordingly, we find no basis to ex- 
pand the common law to equate anen- 
cephaly with death. We acknowledge the 
possibility that some infants’ lives might 
be saved by using organs from 
anencephalics who do not meet the tra- 
ditional definition of ‘death’ we reaffirm 
today. But weighed against this is the ut- 
ter lack of consensus, and the questions 
about the overall utility of such organ do- 
nations. The scales clearly tip in favor of 
not extending the common law in this in- 
stance.” 

It may not take any effort, really, to 
reconcile Gerald Kogan’s two Gemini 
sides. Again, it’s wife Irene who provides 
the answer. She noted she asked her 
husband a few years ago how he would 
like to be remembered. 

“He said he would liketo be remem- 
bered as a man of vision, an advocate 
for the rights of individuals, and one who 
respected the dignity of his fellow human 
beings with a deep understanding of the 
human condition,” she said. “He always 
Says you cannot be a good lawyer or a 
good judge unless you understand the 
human condition.” 
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Water Management Reform: 
Mission Impossible? 


by Marcia Penman Parker 
and Sally Bond Mann 


The Tape Recorder 
Date: 1994 Regular Session of the Florida Legislature 


Situation: Unconfirmed reports indicate that the state’s premier natural resource is being manip- 
ulated by regional agents, funded by ad valorem taxes imposed by nonelected individuals. Accu- 
sations of improper resource management may be supported by limited geophysical evidence, yet 
the reported problems appear inconsistent statewide. Citizen representatives are demanding in- 
creased governmental surveillance of the agents’ expenditures and operations. Accordingly, the 
Florida Legislature has directed that a special task force be empaneled to investigate allegations 
of improper appropriations and activities by the regional agencies. 


Objective: The mission of the Water Management District Review Commission’ is to review the 
legal responsibilities, programs, and budgeting processes of Florida’s water management dis- 
tricts and thereafter report its findings and recommendations for statutory modification to the 
Governor and legislature. Of course, any knowledge or insight gained by commissioners during 
the assignment may be disavowed, at the discretion of policymakers. The review operation will 
self-destruct on June 30, 1996. Good luck. 


he structure of Florida’s cur- 
rent system of water regula- 
tion was established by The 
Florida Water Resources Act 
of 1972.? Prior to passage of that legis- 
lation, however, various governmental 
entities managed the state’s water re- 
sources through a complex, and often 
conflicting, arrangement.’ A State 
Board of Conservation was responsible 
for the collection of water resource data 
and the coordination of multipurpose 
flood control and water management 
districts.‘ Single-purpose drainage, 
water supply, mosquito control, and aq- 
ueduct districts provided, and in many 
instances still furnish, particular wa- 
ter-related services for local citizens, 
businesses, and governments.® 
Prior to the 1972 act, only two re- 
gional multipurpose water manage- 
ment agencies were in operation: the 
Central and Southern Florida Flood 
Control District (C&SFFCD), which 
was established in 1949 and covered all 
or parts of 18 counties, including 
Brevard, Broward, Dade, Lee, 
Okeechobee, and Orange,® and the 


Southwest Florida Water Management 
District (SWFWMD), created in 1961 
and covering all or parts of 15 counties 
from Marion to Manatee.’ Both districts 
were created in response to catastrophic 
cycles of drought and flood that oc- 
curred across the state from 1926 to 
1960,° and served as the requisite local 
“sponsors” and operators of federal flood 
protection and water control projects.’ 
Although the primary responsibilities 
of the early districts were to safeguard 
people and property from inundation 
and provide them with a safe and suffi- 
cient water supply, the districts were 
also charged with arresting saltwater 
intrusion, encouraging urban and ag- 
ricultural development, and sustaining 
fish and wildlife.” 

By the early 1970’s, the coalescence 
of state population growth, environ- 
mental awareness," and successive arid 
seasons ripened the issue of comprehen- 
sive statewide water management for 
public and political debate. In Septem- 
ber 1971, Gov. Reubin Askew assembled 
eminent legal scholars, natural re- 
source experts, legislators, and citizens 
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to examine recurring state water prob- 
lems, and the resulting conference rec- 
ommendations provided the impetus for 
legislative action.’ Based primarily on 
A Model Water Code™ and strongly sup- 
ported by Gov. Askew, the 1972 act faced 
nominal opposition throughout the leg- 
islative process. 

To encourage and facilitate resource- 
based decisions and operations, the 
1972 act established regional water 
management districts along surface 
water hydrologic boundaries rather 
than political perimeters,'* and pro- 
vided for district decisionmak- 
ing by governing boards, with members 
appointed by the Governor and con- 
firmed by the Senate. The 1972 act 
envisioned five primary program areas 
of water management district func- 
tions: 1) construction and operation of 
district works; 2) planning for, manage- 
ment, and permitting of consumptive 
uses of water; 3) supervision of water 
well construction; 4) regulation of sys- 
tems that manage or store surface wa- 
ters; and 5) evaluation of water supplies 
and other resources within the dis- 
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trict. Over the 20-something years 
since initial implementation of the 1972 
act, the legislature has assigned (or ex- 
ecutive agencies have delegated to) the 
districts several additional responsibili- 
ties, including the development of 
groundwater basin resource availabil- 
ity inventories, environmental resource 
permitting, surface water improvement 
and management (SWIM) programs, 
acquisition and management of certain 
lands, and restoration of the Everglades 
and Florida Bay.”” 

The Florida Department of Environ- 
mental Protection is responsible for 
state-level administration of the 1972 
act and has the authority to exercise 
most of the powers provided to the dis- 
tricts, although the 1972 act encour- 
aged its delegation of programs and 
operations to the districts."* In addition, 
the department is directed by statute 
to develop a state water policy, a state 
water use plan, and the Florida water 
plan.’ The department and water man- 
agement districts coordinate the imple- 
mentation of some statutory duties and 
responsibilities through participation 
on the Water Resources Coordination 


Commission (WRCC), established by 
Gov. Lawton Chiles.” 

Water management district program 
funding is derived from several sources: 
a) the Surface Water Improvement and 
Management Trust Fund; b) legisla- 
tively appropriated funds from the de- 
partment; c) permit application fees; d) 
coupon, refunding or revenue bonds is- 
sued under prescribed conditions; e) the 
Water Management Lands Trust Fund 
for the acquisition, capital improve- 
ment, management, and maintenance 
of specified lands; and f) ad valorem 
taxes.” Although constitutional and 
statutory provisions limit the ad valo- 
rem tax rates of water management 
districts, four districts derive their pri- 
mary funding from those assessments; 
the taxing authority of the fifth dis- 
trict—the Northwest Florida Water 
Management District—is severely re- 
stricted.” 


Mission Operations 
and Findings 

Recognizing that the statutory re- 
sponsibilities of water management dis- 
tricts had increased significantly since 


ince 1960s, regis- 
tered professional engineers _ 
4&7 and consultants of McDonough 
| Bolyard Peck have helped owners, 
contractors and attorneys successful- 
_ lyresolve over one billion dollars in 
construction disputes. 
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initial implementation of the 1972 act 
and responding to complaints regard- 
ing controversial district actions or op- 
erations,” the 1994 Legislature created 
the Water Management District Review 
Commission.“ Comprised of 21 mem- 
bers and representing a broad spectrum 
of citizens, legislators, and public inter- 
est groups, the commission was charged 
with performing a comprehensive re- 
view of Florida’s regional system of 
water management.” To facilitate 
meaningful analysis of districts’ exten- 
sive activities, commission subcommit- 
tees focused on the following areas: 1) 
financial structure and budgeting; 2) 
district responsibilities and operations; 
and 3) land acquisition, planning, and 
management.” In addition, the full 
commission examined and debated dis- 
trict governance and oversight issues. 

Commission members reviewed ex- 
tensive written comments and held 
public hearings in Tallahassee, Tampa, 
Orlando, Jacksonville, Lecanto, Ft. 
Lauderdale, Live Oak, Clewiston, 
Pensacola, and Sarasota. Its final re- 
port, containing 80 recommendations, 
was submitted to the Governor, the 
President of the Senate, and the 
Speaker of the House of Representa- 
tives on December 29, 1995.” The fol- 
lowing discussion summarizes major 
commission recommendations in each 
of the four primary topics. 


District Governance 
and Oversight 

Since the implementation of ad valo- 
rem taxation by water management 
district governing boards, major criti- 
cisms have included the lack of specific 
experience or expertise as a require- 
ment for governing board members, as 
well as the so-called “taxation without 
representation” argument—the author- 
ity of appointed, nonelected governing 
boards to levy ad valorem taxes.” The 
commission received considerable tes- 
timony regarding the current appoint- 
ment and confirmation process, and 
debated several alternatives: 1) ap- 
pointment of members with expertise 
in certain water-related categories, e.g., 
engineering, environmental law or util- 
ity construction, financing, and opera- 
tion;”* 2) appointment of elected officials 
to serve on governing boards; 3) direct 
election of governing board members; 
or 4) selection of governing board mem- 
bers through a nominating council or 
process similar to that used for judges 
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or public service commissioners. 

Noting for taxation-without-repre- 
sentation critics that the elected legis- 
lature controls the statutory millage cap 
for each district,” the commission con- 
firmed that appointed governing board 
members from across a district’s juris- 
diction better manage regional re- 
sources for the collective benefit of all 
area residents, since members would 
not be elected by and be expected to 
represent a discrete constituency. Al- 
though the commission ultimately con- 
cluded that the current appointment 
and confirmation process should be re- 
tained,*! commissioners recommended 
that the annual gubernatorial appoint- 
ments be staggered for more consistent 
and efficient water management 
decisionmaking.” 

With regard to the appropriate over- 
sight of water management district ac- 
tivities, the commission reviewed the 
general supervisory authority of the 
department* and the roles of the Gov- 
ernor and legislature in providing ex- 
ecutive and statutory direction to the 
districts. One of the most controversial 
proposals made by commissioners was 


their unanimous recommendation that 
the legislature adopt the state water 
policy and the state water plan.™ As 
provided by current law, the depart- 
ment adopted the state water policy by 
rule*® and, together with the water 
management districts, developed and 
adopted the “Florida Water Plan 1995.” 
Although opponents of the recommen- 
dation argued that the legislature has, 
in fact, established the state water 
policy in statute,* the commissioners’ 
decision was strongly supported by 
testimony at statewide public hear- 
ings. 

While the committee structure of the 
legislature cannot be constrained by 
statute,” the commission recommended 
that standing committees on water re- 
sources be created in both houses, and 
that both appropriations committees 
review the districts’ annual budget pro- 
posals and provide each district with 
specific budget questions or concerns.” 
In addition, the commission suggested 
that permanent positions be estab- 
lished in the executive office of the Gov- 
ernor to continually evaluate district 
budgets and programs and serve as li- 


locating appropriate experts. 


erage disputes. 


For information, contact: 

Edward W. Siver, CPCU, CLU or; 
Jim Marshall, JD, CPCU, ARM 
9400 Fourth Street North 

St. Petersburg, Florida 33702 
Telephone: (813) 577-2780 
Facsimile: (813) 579-8692 
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lawyers handling insurance cases. Our professional staff includes senior consultants with 
both a law degree and insurance industry experience. This combination allows us to furnish 
both consultation and expert testimony. We can assist in developing theories of recovery 
and damages, anticipation of defenses, coverage interpretations, discovery strategy and in 


Typical Siver involvement may include: insurance industry custom and practice; bad 
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aison with the recommended legislative 
committees.” 


Financial Structure 
and Budgeting 

As with any governmental entity, the 
ultimate “accountability” of water man- 
agement districts is directly related to 
who controls the purse strings. Al- 
though statutory provisions describing 
districts’ budget processes are de- 
tailed,“ there is nothing in the annual 
appropriations labyrinth (that other 
state agencies must successfully nego- 
tiate to acquire funding) that requires 
districts to “prove-up” their ways and 
means. In fact, there is an argument 
that the legislature is constitutionally 
prohibited from altering districts’ bud- 
gets (which are based, in part, on ad 
valorem tax assessments) without trig- 
gering a separation-of-powers prob- 
lem.“ Therefore, to strengthen district 
accountability and dispel the perception 
of taxation without representation, the 
commission recommended that the Gov- 
ernor be authorized to approve or re- 
ject the districts’ annual budgets.“ Al- 
though the commission’s legislative 
package was not enacted, the budget 
proposal was included in the one piece 
of water legislation that did pass the 
1996 Legislature: Ch. 96-339 of the 
Laws of Florida.“ 

Additional commission recommenda- 
tions relating to the financial structure 
and budgeting of districts included the 
following: 1) constitutional millage caps 
should be equal for all five districts, i.e., 
the Northwest Florida Water Manage- 
ment District’s current cap of .05 mill 
should be increased to the 1.0 mill au- 
thorized for the other four districts; 2) 
the legislature should provide a perma- 
nent source of state funding for imple- 
mentation of the Surface Water Im- 
provement and Management (SWIM) 
program; 3) budget advertising and for- 
mat requirements should be modified 
to facilitate the public’s understanding 
of district budgets; and 4) the following 
sentence should be appended to FS. 
§373.501: 


To the extent that new or expanded water 
resource programs and regulatory respon- 
sibilities enacted by the Legislature or del- 
egated to the districts by the Department 
are not accompanied by state funding 
or other alternative revenue source funding, 
the districts shall be exempt from 
implementing the new or expanded pro- 
grams.“ 
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District Responsibilities 
and Operations 

Water management district respon- 
sibilities currently include flood protec- 
tion, regulation of consumptive uses of 
water, permitting of water wells, envi- 
ronmental resource permitting, water 
supply planning and development, 
aquatic plant management and control, 
some water quality regulation, and the 
acquisition and management of envi- 
ronmentally sensitive or water re- 
source-related lands. The commission 
received extensive testimony regarding 
the competing demands for limited wa- 
ter supplies in some areas of the state. 
For example, the long-raging “water 
wars” in the Hillsborough-Pasco- 
Pinellas counties area have squarely 
raised the issue of the multiple plan- 
ning, development, and regulation re- 
sponsibilities of the Southwest Florida 
Water Management District.“ Although 
urged to provide statutory prioritization 
of district responsibilities, commission- 
ers concluded that the significant dif- 
ferences in regional hydrology across 
the state require varying responses 
from water managers.“ As discussed 
below, however, certain statewide rec- 
ommendations were provided to better 
guide the water management districts 
and the department. 

First, the commission decided that 
because the districts are multipurpose 
water management agencies, no single 
water resource policy should take pre- 
cedence over others. Accordingly, com- 
missioners recommended that a provi- 
sion be included in the policy section of 
Ch. 373 that would require the depart- 
ment and districts to construe and ap- 
ply the nine statutorily enumerated 
policies together and not favor one 
policy over another.“ 

One of the most discussed issues re- 
lating to district responsibilities and op- 
erations was water consumption and its 
planning, development, and regulation. 
Recent drought events and increased 
demands have heightened competition 
among existing and proposed uses of 
water. Considerable discussion before 
the commission focused on refining dis- 
trict techniques for ensuring long-term 
availability of water for all uses, includ- 
ing the water needs of natural systems. 
For example, the consumptive use regu- 
latory program authorizes a district 
governing board to reserve water from 
use for the protection of fish and wild- 
life or public health and safety.“ Based 
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upon public testimony, commissioners 
recommended that in making such res- 
ervation, districts should balance the 
needs of legal users of water, water sup- 
ply, water quality protection, and flood 
control.“ The commission further pro- 
posed that state lands be made avail- 
able for appropriate multiple uses, in- 
cluding water supply, as long as the uses 
would be “sustainable and compatible 
with the purposes for which the lands 
were acquired.” 

Another district regulatory tool ex- 
tensively debated by commissioners 
was the establishment of minimum 
flows and levels for surface and ground 
water sources." Historically, the con- 
cept of average flows and levels may be 
found in the Water Resources Law®™ in 
effect prior to implementation of the 
1972 act. Under the earlier law, only 
amounts of water in excess of an aver- 
age minimum flow could be allocated 
for use.** The authors of the Model Wa- 
ter Code anticipated that water man- 
agement districts would establish mini- 
mum flows and levels for public pur- 
poses such as navigation, fishing, swim- 
ming, and ecological protection.* Un- 
like the then-existing Water Resources 
Law, the Model Water Code did not en- 
vision the establishment of a flow or 
level that would “necessarily have to 
reflect precisely historical average mini- 
mum flows and levels. Rather, mini- 
mum flows and levels act as guidelines 
in the granting of permit rights . . . 
In recent years judicial and administra- 
tive decisions have held that the estab- 
lishment of minimum flows and levels 
is mandatory and that each district 
must proceed with setting those flows 
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and levels without further delay.* 

Although §373.042 provides that 
minimum flows and levels must be es- 
tablished for all surface watercourses, 
as well as surficial groundwaters and 
aquifers, district testimony before the 
commission indicated that funding 
needs would be enormous to establish 
flows and levels for all water bodies, 
especially when the exercise would pro- 
vide nominally useful information for 
many small or insignificant waters. 
Accordingly, the commission recom- 
mended that each governing board de- 
velop annual and five-year priority 
schedules for establishing minimum 
flows and levels for district surface and 
ground waters, which would be re- 
viewed by the department and appro- 
priate legislative committees. Believing 
that the prioritization process would 
provide sufficient oversight to ensure 
cost-effective implementation of this 
regulatory tool, the commission further 
recommended that minimum flows and 
levels should only be established after 
“enhanced, meaningful use of impartial 
peer review,”and that the “determina- 
tion of significant harm be based upon 
a balancing of [certain enumerated fac- 
tors].”5” 

A major commission recommendation 
relating to consumptive use permitting 
was the concept of “local sources first,” 
which responded to concerns repeatedly 
expressed to the commission from resi- 
dents and elected officials of “water- 
rich” counties such as Hernando, Levy, 
Sumter, and Marion who believed that 
constraints should be placed upon the 
conveyance of water away from its 
source. The recommendation required 
that prior to authorizing the transport 
of water from a particular source area, 
a district governing board must con- 
sider the proximity of the source to the 
proposed destination, as well as other 
“economically and technically feasible 
alternatives to the source being pro- 
posed, including but not limited to de- 
salination, reuse, stormwater, and aqui- 
fer storage and recovery.” The essence 
of the controversy is this: Who should 
be able to use the less costly (but often 
distant) “raw” water—the natural sys- 
tems and future inhabitants of the 
source area or the residents of dry, 
neighboring areas who would rather 
transport the inexpensive water than 
construct the costly infrastructures nec- 
egsary for alternative water sources? 

' The commission’s “local sources first” 
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recommendation could be considered a 
partial revival of the common law rule 
that prohibited the diversion of water 
for use on nonriparian lands.® While 
the 1971 Water Resources Law permit- 
ted the transport ofexcess water across 
overlying lands,” drafters of the Model 
Water Code consciously broadened wa- 
ter transport authorization to include 
any conveyance, provided the use oth- 
erwise met the regulatory criteria.® 
Likewise, the 1972 act contained no 
provision restricting the transport of 
water to excess amounts.” The “local 
sources first” proposal recognized both 
the supply needs of water-poor areas 
and the desire of water-rich areas to 
ensure long-term availability and 
sustainability of the resource, and em- 
phasized that the relative cost of obtain- 
ing water must not be the sole criterion 
underlying a water transport decision. 

Additional commission recommenda- 
tions dealt with flood protection works 
and regulation, aquatic plant control, 
procedures for setting local water qual- 
ity standards, land use planning, dis- 
trict supervision of Ch. 298 drainage 
districts, alternative dispute resolution, 
rulemaking, agricultural permitting, 
and other district operational issues.™ 
Commissioners also heard testimony 
that the citizen suit mechanisms estab- 
lished by the “Environmental Protec- 
tion Act of 1971” (F.S. §403.412(5)) are 
being abused. While the commission did 
not draft a formal recommendation to 
modify the statute, it strongly encour- 
aged the legislature to investigate the 
allegations of abuse.“ 


Land Acquisition, 
Planning and Management 
Although the economic value of land 
for development and agriculture fueled 
early federal and state projects to “drain 
the swamp,” the environmental value 
of Florida’s natural treasures has been 
recognized in recent years by the cre- 
ation of many statewide land acquisi- 
tion programs to preserve and manage 
the valuable resources within.© In an 
attempt to answer recurring questions 
regarding potential program overlap 
and continued funding, the legislature 
directed the commission to investigate 
the potential for reorganizing and inte- 
grating the state’s land acquisition and 
management programs, as well as ways 
to improve the planning and manage- 
ment activities for acquired lands. 
Some of the strongest recommenda- 
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tions by commissioners involved the 
voluntary nature of land acquisition 
programs® and restrictions on the use 
of agency maps and inventories for 
regulatory purposes. Testimony before 
the commission indicated that the own- 
ers of real property often were not 
aware that their lands had been placed 
on an agency’s acquisition list, and that 
some governmental entities were using 
unofficial documents, such as the Game 
and Fresh Water Fish Commission’s 
Closing the Gaps in Florida’s Wildlife 
Habitat Conservation System, to sup- 
port additional permit conditions. Com- 
mission members, therefore, recom- 
mended that all landowners be properly 
notified when their lands were being 
considered for acquisition, and that 
graphic or documentary information 
prepared by agencies be used only for 
the purposes for which it was autho- 
rized.” While the commission’s lan- 
guage did not pass the 1996 Legisla- 
ture, a requirement that agencies 
remove land from an acquisition list 
upon request by the owner was imposed 
by Ch. 96-389 of the Laws of Florida, 
and a limitation on agencies’ use of 
maps or graphic information was con- 
tained in a growth management bill 
that became law.® 

A primary focus of commissioners’ 
review of land acquisition programs 
was the use of alternative purchase 
options to protect ecologically valuable 
lands. Recommendations included 
statutory revisions to require the iden- 
tification of lands that could be pro- 
tected through less-than-fee purchase, 
annual reports on less-than-fee acqui- 
sitions, and modification of appraisal 
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methodologies to cure impediments to 
the use of alternative acquisition pro- 
cedures. Commissioners further recom- 
mended that private resource manage- 
ment activities be expanded on lands 
acquired with Preservation 2000 funds, 
that conceptual and final management 
plans for acquired lands be prepared 
using uniform criteria and formats, and 
that all management plans include pro- 
visions for the control or eradication of 
exotic plant species.®** While the 
commission’s complete legislative pack- 
age did not survive the 1996 legislative 
session, several similar provisions were 
incorporated in the large Preservation 
2000 reauthorization bill.” 


Mission Accomplished— 
Mission Implemented? 

At its final meeting on January 30, 
1996, the commission considered and 
approved a comprehensive legislative 
package that would, if enacted, imple- 
ment the recommendations that were 
suitable for statutory codification. Si- 
multaneously and independently, the 
House of Representatives’ Select Com- 
mittee on Water Policy was drafting a 
proposed committee bill to address 
statewide water policy and planning 
issues, the department was creating its 
own blueprint for legislative action, and 
members of the Senate Select Commit- 
tee on Water Policy were composing 
bills to address water concerns in their 
respective districts. Although the House 
Select Committee’s interim report fo- 
cused on increased and enhanced wa- 
ter supply planning as a key component 
of regulation,” the actual committee 
product was not revealed to the general 
public until immediately prior to com- 
mittee consideration, and was subjected 
to extensive redrafting by committee 
members and others throughout the fi- 
nal weeks of the regular session.” 
Meanwhile in the Senate, member and 
commission bills were continuously ne- 
gotiated until the final session hours, 
but were not taken up on the Senate 
floor with sufficient time to consider 
amendments and transmittal to the 
House. Although the timing within the 
process may have impacted the success 
of commission proposals, the divergent 
directions of House and Senate mea- 
sures frustrated attempts to gain con- 
sensus and ultimately doomed all but 
the most crisis-driven water bill, which 
dealt with long-simmering conflicts in 
the Tampa Bay area.” 
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Perhaps most notable in the 
commission’s report is that it did not 
recommend major structural changes to 
Florida’s system of water management. 
With adjustments for additional ac- 
countability, the regional structure es- 
tablished by the 1972 act is apparently 
adequate to manage an unpredictable 
resource in the face of myriad and fluc- 
tuating exigencies. The commission’s 
findings serve as testimony to the fore- 
sight of the drafters of the Model Water 
Code and the Water Resources Act of 
1972 in crafting a flexible system ca- 
pable of responding to changes in con- 
ditions and demands. Rather than rec- 
ommend massive substantive modi- 
fications to district governance, over- 
sight, responsibilities, financial struc- 
ture, or land acquisition and manage- 
ment, commission members fashioned 
system refinements based upon expe- 
rience gained over the past 20 years and 
the vision of a sustainable economy and 
environment for the State of Florida. 


The Next Mission 

Although the commission’s study de- 
termined that the flexible decision- 
making and operational structure of 
water management districts is suffi- 
ciently sound to handle evolving re- 
gional water issues, strong currents still 
flow beneath apparently still waters. 
The districts, with guidance from the 
department, the Governor, and legisla- 
ture, must deal with increasingly com- 
plex and contentious issues. Across 
Florida, minimum flows and levels are 
slowly being established. Millions of 
new residents are moving into the state, 
some into areas where water supplies 
are already strained. The water needs 
of natural systems are being more fully 
understood, and pressure is mounting 
to ensure those needs are adequately 
met. In some regions, allocation may be 
exceeding the resource’s ability to pro- 
vide sufficient water for present and 
future users, and consumption reduc- 
tions are likely. 

One statement that commissioners 
heard repeatedly was that Florida is not 
running out of water; it’s running out 
of cheap water. The challenge to legis- 
lators, water managers, developers, 
farmers, environmentalists, public and 
private utilities, and next-door neigh- 
bors is to find effective solutions to the 
supply challenges of today and tomor- 
row before the water wars of one region 
escalate to statewide proportions. Fail- 
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ure to successfully solve the skirmishes 
that arise between an unpredictable re- 
source and anticipated demands will 
inevitably result in significant changes 
to Florida’s water management system. 
The next mission will be to seek and 
implement equitable, long-term solu- 
tions for bridging tomorrow’s troubled 
waters. 
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EXPERIENCE §§90-101 (1968) (hereinafter 
MALOoney, PLacer & BALDWIN). 

4 Fra. Stat. §§370.02, 373.011(3), 373.012 
(1971). 

5 See, e.g., Fia. Stat. chs. 298 & 388 (1995); 
1953 Fla. Spec. Acts, ch. 29301 (Fla. Keys 
Aqueduct Dist., Monroe County). 

6 1949 Fla. Laws ch. 25270; see MALONEY, 
& BaLpDwin, supra note 3, §101.1(e). 

7 1961 Fla. Laws ch. 61-691. 

8 See MALONEY, PLacer & BaLpwin, supra 
note 3, §101.1. The 1947 flood alone inun- 
dated approximately 3.5 million acres of land 
and caused an estimated $59.7 million in 
property damage. F. Matoney, S. Piacer, R. 
Ausness & B. Canter, Fioripa Water Law 
1980 at 290, n.81 (1980) (hereinafter 
MA toney, PLaGer, AusNEss & CANTER). 

® The C&SFFCD sponsored and operated 
the vast structural facilities of the Central 
and Southern Florida Control Project which, 
upon completion, was comprised of over 
1,800 miles of canals, more than 180 primary 
water control facilities, and nearly 2,000 
secondary structures. The SWFWMD ad- 
ministered the federal Four Rivers Basin 
Project, which covered the following rivers 
with headwaters in the Green Swamp: the 
Hillsborough, Withlacoochee, Oklawaha and 
Peace. See MALONEY, PLaGER & BALDWIN, su- 
pra note 3, at ch. 10. 

10 See 1949 Fla. Laws ch. 25270 and 1961 


30 THE FLORIDA BAR JOURNAL/OCTOBER 1996 


Fla. Laws ch. 61-691. 

1! See, e.g., National Environmental Policy 
Act of 1969, Pub. L. No. 91-190, 83 Stat. 852 
(1970). 

12 Statement to Gov. Reubin Askew from the 
Governor’s Conference on Water Manage- 
ment in South Florida, reprinted in WaTER 
MANAGEMENT BULLETIN, Vol. 5, No. 3 (Dec.- 
Jan. 1971-72) (published by the South 
Florida Water Management District). 

13 Matoney, R. Ausness & S. Morris, A 
Mope. Water Cope (1972) (hereinafter 
Mopet Water Cope). 

4 Fra. Stat. §373.069 (1995); see also 
Matoney, PLacer, Ausness & CANTER, supra 
note 8, at 210. Although the 1972 act ini- 
tially created six districts, the statute was 
amended in 1977 to reflect the current five 
districts: the Northwest Florida Water Man- 
agement District, the Suwannee River Wa- 
ter Management District, the St. Johns 
River Water Management District, the 
South Florida Water Management District, 
and the Southwest Florida Water Manage- 
ment District. 

% Fria. Stat. §§373.073-.0735 (1995). Gov- 
erning board appointments are made accord- 
ing to hydrologic basin boundaries (three 
districts) or county jurisdictions (two dis- 
tricts). The Southwest Florida Water Man- 
agement District has an 11-member govern- 
ing board; all other district boards are 
comprised of nine members. 

16 Td. §§373.086-.087 and Parts II-IV 
(1973). 

17 Id. §§373.0395, .414, .427, .441, .453- 
.459; §§259.032, .101 and 373.59; 
§§373.4592-.4593 (1995). 

18 Id. §§373.026, .043 (1995). 

Td §§373.026(10), .036, .039 and 
§403.061(33) (1995). 

20 Exec. Order No. 91-266 (Oct. 17, 1991), 
Rec. Grp. 156, Series 1356, Fla. State Ar- 
chives. The WRCC voting membership con- 
sists of the secretary of the department and 
the chairpersons of the five water manage- 
ment districts; ex officio members include 
the Lieutenant Governor, the executive di- 
rectors of the five districts, and the direc- 
tors of the Divisions of Water Management 
and Water Facilities within the department. 

21 Fa. Stat. §§373.459, .501, .109, .503(1), 
.563-.584 & .59 (1995); Fia. Const. art. VII, 
§9(b). 

22 Under the state constitution, the North- 
west Florida Water Management District 
can levy up to .05 mill; each of the other four 
districts can levy up to 1.0 mill. Fa. Const. 
art. VII, §9(b). The Florida Legislature has 
further limited the districts’ constitutional 
levying authority to the following rates: .05 
mill for the Northwest Florida Water Man- 
agement District; .75 mill for the Suwannee 
River Water Management District; .60 mill 
for the St. Johns River Water Management 
District; .80 mill for the South Florida Wa- 
ter Management District; and 1.0 mill for 
the Southwest Florida Water Management 
District. Fia. Stat. §373.503(3)(a) (1995). 

23 See Staff of Fla. Senate Comm. on Nat. 
Res., CS/SB 1068 (1994) StaffAnalysis 1 (fi- 
nal Mar. 2, 1994) (hereinafter Staff Analy- 
sis). 

* 1994 Fla. Laws ch. 94-270 (hereinafter 
commission). 


working with the legal profession 
since 1889 


very near the old sandstone courthouse 
illustrated below, today First American 
Title Insurance Company enjoys an 
enviable reputation among the nation's 
legal professionals. Serving, with more 
than 300 offices and 4,000 agents 
nationwide, First American® 

is at the courthouse with world 

class efficiency, resources 


and legal know-how. 


The beautiful old Tulare County 
Courthouse that served the Northern 
California area back in 1876. 


First American Title Insurance Company 


STATE OFFICE: 2807 REMINGTON GREEN CIRCLE, TALLAHASSEE, FL, 32308 » (904)386-7186 
NATIONWIDE TOLL-FREE: (800) 544-3391 

CORPORATE HEADQUARTERS: 114 EAST FIFTH STREET, SANTA ANA, CA 92701 © (714)558-3211 

SERVING TITLE INSURANCE NEEDS THROUGHOUT NORTH AMERICA 


Affiliated with The First American Financial Corporation 


Ga 
‘ 
be 4 aw 
OUNDED over a century ago _ 
% 
The red sandstone courthouse at Santa Ana, California x 
4 
VEE 
= : 
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1982) (district levy of ad valorem taxes not 
violation of Florida Constitution). 

2 See, e.g., letter from Terry E. Lewis and 
Stephen A. Walker to Mr. Philip D. Lewis at 
3 (Mar. 9, 1995) (stating recommendations 
for organizational and other structural 
changes to water management districts) 
(available at Fla. Legis., Jt. Legis. Mgt. 
Comm.., Div. of Legis. Library Servs., Talla- 
hassee, Fla.). 

9% See Fria. Stat. §373.503(3)(a) (1995). 

31 RECOMMENDATIONS, supra note 27, at 5. 

82 Id. Staggered appointments would avoid 
a situation wherein a majority of governing 
board members would be new appointees 
and inexperienced in water resource issues. 

33 See Fa. Stat. §373.026(7) (1995). 

% See RECOMMENDATIONS, supra note 27, at 
6. 

Stat. §§373.026(10), 403.061(33) 
(1995); Fa. ApMin. Cone r. 62-40 (July 1995). 

% See Fra. Stat. §§373.016 and 403.061(33) 
(1995). 

87 See Id. §11.141 (1995) (creation of stand- 
ing and select committees). 

38 See RECOMMENDATIONS, supra note 27, at 
7. 

Id. at 6. 

# See Fra. Stat. §§373.507, .536, .539 and 
§200.065 (1995). 

“| Fia. Const. art. VII, §1(a); St. Johns River 
Water Management District v. Deseret 


Ranches, 421 So. 2d 1067 (Fla. 1982). 

42 RECOMMENDATIONS, supra note 27, at 6. 

43 Fla. CS for HB 2385 and CS for HB 2399, 
§5, at 7, line 19 (1996). 

44 RECOMMENDATIONS, supra note 27, at 9; see, 
e.g., Fa. Const. art. VII, §18(a). 

45 RECOMMENDATIONS, supra note 27, at 11. 
For discussions regarding competing water 
demands as they relate to water law, see Earl 
& Ankersen, Slicing the Water Supply Pie: 
Competing Applications Under Florida’s 
Water Resources Act, 61 Fia. B.J. 87 (June 
1987); and Harper and Ross, The Reason- 
able-Beneficial Test: Maximizing the Water 
Supply Pie Before Relinquishing the Last 
Piece, 64 Fa. B.J. 68 (May 1990). 

* Fd. 

47 RECOMMENDATIONS, supra note 27, at 12 
(proposing an amendment to Fta. Star. 
§373.016(2) (1995)). 

Fra. Stat. §373.223(3) (1995). 

49 RECOMMENDATIONS, supra note 27, at 13. 

we 

51 Fra. Stat. §373.042 (1995). 

52 Td. §373.141(1) (1971). 

id. 

54 F. Matoney, R. Ausness & S. Morris, su- 
pra note 13, at 106 (Commentary on 
§1.07(4)). 

55 Td. at 106 (Commentary on §1.07(5)). 

56 Concerned Citizens of Putnam County for 
Responsive Gov't, Inc. v. St. Johns River Wa- 
ter Mgmt. Dist., 622 So. 2d 520 (Fla. 5th 
D.C.A. 1993); Lake Brooklyn Civic Ass’n v. 
St. Johns River Water Mgmt. Dist. and 
Florida Rock Indus., 15 Fla. Admin. L. Rep. 
4051 (1993). Other than directing districts 
to proceed with establishing flows and lev- 
els, the rulings provided no guidance on the 
criteria or process to be used. 

57 RECOMMENDATIONS, supra note 27, at 20- 
22. 
58 Td. at 17. 

59 See MALONEY, PLAGER & BALDWIN, supra 
note 3, §63; F. Matoney, R. Ausness & S. 
Morris, supra note 13, at 180 (Commentary 
on §2.02(2)). 

© Fia. Stat. §373.141(1) (1971). See also 
MALoney, PLAGER & BALDWIN, supra note 3, 
§94.4(a). 

61 F. Maroney, R. Ausness & S. Morris, su- 
pra note 13, at 180 (Commentary on §2.02(2). 

®@ Fra. Stat. §§373.217, .223 (1995). 

6 RECOMMENDATIONS, supra note 27, at 18- 
28. Provisions that addressed the com- 
mission’s rulemaking recommendations 
were included in the omnibus Florida Ad- 
ministrative Procedures Act legislation, 
1996 Fla. Laws ch. 96-159. 

% Td. at 28. 

8 See, e.g., Fira. Stat. §§259.032, .101; 
§373.139(2), .59 (1995). 

8 See Id. §259.041(4) (1995). 

87 RECOMMENDATIONS, supra note 27, at 30. 

8 See 1996 Fla. Laws ch. 96-416, §9. 

8° RECOMMENDATIONS, supra note 27, at 32- 
38. 

7 See 1996 Fla. Laws ch. 96-389. 

7 Starr or Fia. H. SELEct Comm. on WATER 
Po.icy, Water Suppty Po.icy CONSIDERATIONS 
(Dec. 1995) (on file with committee). 

” A discussion of major topics debated dur- 
ing the 1996 session will appear in the No- 
vember Journal’s Environmental and Land 
Use Section column: Canter & Holtz, Water 
Law in Transition: Debates That Could 
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Shape Florida’s Future. 

73 The only substantive water legislation 
passed by the 1996 Legislature was Fla. 
Laws ch. 96-339 (CS for HB 2385 & CS for 
HB 2399) which primarily addressed the 
prioritized establishment of minimum flows 
and levels in the Pasco-Pinellas- 
Hillsborough counties area and the use of 
independent scientific peer review in that 
process. 
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Can Living Trusts Defeat 
Elective Share? 


lorida’s strong public policy to 
protect elective share rights 
of surviving spouses is 
threatened by widespread 
use’ of living trusts.? Although wills 
cannot be used to defeat elective share,* 
living trusts are being used as will sub- 
stitutes‘ which circumvent elective 
share. The problem is illustrated by 
Friedberg v. SunBank / Miami, N.A., 648 
So. 2d 204, 205-06 (Fla. 3d DCA 1994), 
which held that a widow had no right 
to elective share in assets of her 
husband’s living trust. The court stated 
as follows: 
Further, both the appellees and amicus in- 
dicated that it would be legal for a spouse to 
place all of the assets into a revocable trust 
and thereafter fail to provide for the surviv- 
ing spouse. Indeed, the amicus brief stated 
that a citizen has “a constitutional right to 
be a mean-spirited, no good curmudgeon” 
and that there are no “statutory impedi- 
ments to developing an estate plan that cuts 
out the spouse.” Although we believe this to 
be a manifestly unfair result and poor pub- 
lic policy, we recognize that we are not the 
appropriate forum to correct the same.® 


Friedberg has been heralded as autho- 

rizing the use of living trusts to “elimi- 

nate” elective share.® 
Notwithstanding Friedberg, living 


by Steven G. Nilsson 


trusts which defeat elective share rights 
are contrary to public policy and void.’ 
This article outlines Florida law which 
establishes the foregoing point, con- 
tends that Florida courts are the “ap- 
propriate forum” to enforce the law in 
this area, and distinguishes Friedberg. 


Elective Share 

Florida’s elective share statutes gen- 
erally grant surviving spouses the right 
to receive an amount equal to 30 per- 
cent of their deceased spouse’s property 
which is “subject to” probate “adminis- 
tration.” 


Public Policy Protects 
Elective Share 

In Putnam v. Via, 638 So. 2d 981 (Fla. 
2d DCA 1994), spouses contracted to 
give devises to their children; after the 
wife died, the husband’s subsequent 
wife contended on his death that her 
elective share rights superseded the 
children’s rights under the agreement.? 
Although Florida statutes appeared to 
grant the children’s breach of contract 
claim priority over elective share,” the 
court held to the contrary based on 
Florida’s “strong public policy in favor 
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of protecting a surviving spouse’s right 
to receive an elective share.”" In Via v. 
Putnam, 656 So. 2d 460 (Fla. 1995), the 
Florida Supreme Court approved the 
Second DCA’s decision and made the 


following statements: 

[Wle . . . find that Florida has a strong pub- 
lic policy concerning the protection of the 
surviving spouse of the marriage in exist- 
ence at the time of the decedent’s death. This 
policy has been continuously expressed in 
the law of this state and is controlling. . . . 
“(T]he statutes of Florida pertaining to a 
surviving spouse’s elective share . . . in cases 
discussing those rights and their predeces- 
sor, dower, suggest a strong public policy in 
favor of protecting a surviving spouse’s right 
to receive an elective share”. . . . The cur- 
rent statutory provisions regarding the elec- 
tive share were born out of the widow's right 
to dower at common law .... The purpose of 
dower was to ensure the protection and sup- 
port of the decedent’s widow .. . . [T]he dower 
statute gave a husband freedom in the tes- 
tamentary disposition of his property so long 
as his wife’s dower rights were protected ... . 
[T]he question of priorities between a sur- 
viving spouse and beneficiaries under a con- 
tract to make a will should be resolved based 
upon the public policy which surrounds the 
marriage relationship and which underlies 
the elective share statute .. . . “[T]he institu- 
tion of marriage has been a cornerstone of 
western civilization for thousands of years 
and is the most important type of contract 
ever formed.” We emphasize that the justi- 


ae 


\ 
: 
¥ 7 
4 
Art by Joe McFadden x, 


fication for the elective share . . . [statute] is 
to protect the surviving spouse of the mar- 
riage in existence at the time of death of his 
or her spouse. The legislature has made 
these shares of a deceased spouse’s estate a 
part of the marriage contract . . . . The pro- 
tection of the widow’s interest in the estate 
of her husband has been in existence in 
Florida longer than we have been a state.” 
(Emphasis added by court.) 


Trusts Contrary 
to Public Policy 

Trusts are void if offensive or contrary 
to public policy."* Because living trusts 
are contracts,“ they are void if formed 
or performed tortiously or in a manner 
otherwise opposed to public policy.'® 
Public policy for purposes of invalidat- 
ing a contract must be based on the con- 
stitution, statutes, or judicial deci- 
sions.'® 

“Life cannot be breathed into a void 
contract”;”’ a void instrument is “nuga- 
tory and ineffectual so that nothing can 
cure it.”” Assets of a deceased spouse’s 
invalid trust are subject to probate ad- 
ministration’ and the surviving 
spouse’s elective share.” 


Doctrine of Fraud 
on Marital Rights 

Although Florida appellate courts 
have not addressed the issue of whether 
living trusts which defeat elective share 
are contrary to public policy and void,” 
the highest courts of South Carolina 
and Maine have resolved the issue in a 
manner consistent with Florida’s 
“strong public policy” to protect elective 
share rights. The South Carolina Su- 
preme Court invalidated a husband’s 
living trust which circumvented his 
widow’s elective share.” Maine’s high 
court relied on a common law rule which 
exists in Florida and upheld on the 
following basis a widow’s suit to invali- 
date her husband’s living trust: 
We find . . . [the elective share statute] ex- 
pressed a legislative policy that a surviving 
spouse may not be completely disinherited 
by the decedent . . . . It would be irrational 
to allow a married person to circumvent the 


statute by simply refraining from making a 
will and, instead, executing trusts which 
appear to deplete his estate but which re- 
serve for himself, in effect, the benefits of 
owning the trust property.” 
North Carolina’s Court of Appeals re- 
fused to allow a decedent’s living trust 
to circumvent the state’s “public policy” 
favoring elective share rights of surviv- 
ing spouses.” 

Florida courts consistently have 


looked to Maryland case law to deter- 
mine whether a spouse’s inter vivos con- 
tracts and transfers defeat the surviv- 
ing spouse’s marital rights.* In Traub 
v. Zlatkiss, 559 So. 2d 443 (Fla. 5th DCA 
1990), the husband made inter vivos 
transfers of property to his friends and 
sons; after the husband’s death, his 
widow challenged the transfers as a 
fraud on her elective share.”” In ad- 
dressing the wife’s claim, the court 
quoted the following statements from 
two Maryland cases: 

The doctrine of fraud on marital rights rep- 
resents an effort to balance the social and 
practical undesirability of restricting the 
free alienation of personal property against 
the desire to protect the legal share of the 
spouse. It has always been recognized that 
a husband, in the absence of statutory regu- 
lation like that in the case of dower, has an 
unqualified right to give away his personal 
property during his lifetime, even though the 
effect is to deprive the wife of her statutory 
share. But if the gift is not absolute and un- 
conditional and the donor retains dominion 
and control over the property during his life- 
time, the courts have held that the gift is col- 
orable and may be set aside.” . ..“[{TJhe only 
manner in which a widow may now seek to 
set aside an inter vivos transfer of property 
made by her husband is by proof that he de- 
frauded her by not absolutely and uncondi- 
tionally relinquishing control over the prop- 
erty during his lifetime.”” 

The Fifth DCA discussed Smith v. 
Hines, 10 Fla. 258 (Fla. 1863), which 
held a husband’s inter vivos transfer of 
property to be a “mere device or contriv- 
ance” that did not defeat the widow’s 
dower rights because the husband 
never parted with “absolute dominion” 
over the property." Traub summarized 
Florida law as follows: 


At most it would appear, consistent with old 
dower law, the only restriction on a spouse’s 
transfer of that spouse’s separate real or 
personal property to defeat a surviving 
spouse’s elective share is that the transfer 
must be a bona fide completed transfer and 
not a sham or artifice in which there is no 
actual, effective transfer. . .. Completed in- 
ter vivos transfers of assets by a spouse... 
do not constitute a legal “fraud” on the sur- 
viving spouse and are not subject to being 
set aside . . . to increase the surviving 
widow’s elective share.*” 


The Fifth DCA deferred to the legisla- 
ture any “further restrictions” on a 
spouse’s ability to defeat elective share 
rights through inter vivos transfers. 
The court decided the widow had failed 
“to state a cause of action™ for fraud 
on marital rights by failing to allege 
“that the transfers by decedent . . . were 
not absolute and unconditional.”* 
Based on Traub, Florida trial courts 
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are required™ to apply the “doctrine of 
fraud* on marital rights” to determine 
whether a deceased spouse’s inter vi- 
vos transfer violates the surviving 
spouse’s elective share rights. Traub’s 
explanation of Florida’s doctrine of 
fraud on marital rights is supported by 
the following statement in Williams v. 
Collier, 162 So. 868 (Fla. 1935): 


If the conveyance or transfer by the husband 
be a mere device or contrivance by which the 
husband, not parting with the absolute do- 
minion over the property during his life, 
seeks at his death to deny his widow of her 
dower in his personal estate which the law 
would assign to her, then it is void and inef- 
fectual against her.* 


In Williams, the court held dower was 
defeated by the settlor’s irrevocable® 
inter vivos trust through which the de- 
cedent intended a “perfected” and “com- 
pleted gift of the principal of the bonds 
to” the settlor’s grandchildren.” Via, 
which defeated a decedent’s contract to 
devise property the decedent retained 
dominion and control over during life,“ 
further illustrates Florida’s long-stand- 
ing commitment to the doctrine of fraud 
on marital rights.“ 

Living trusts which diminish or de- 
feat elective share clearly violate 
Florida’s doctrine of fraud on marital 
rights. A settlor’s inter vivos transfer 
to his or her living trust is not a com- 
pleted transfer of property over which 
the settlor absolutely and uncondition- 
ally relinquishes dominion and control. 
Asettlor’s conveyance of property to a 
living trust is not a “completed” gift of 
property until the settlor’s death.“ The 
settlor’s conveyance to the trust is not 
“an absolute conveyance” of any “vested 
right in the property.” The settlor of a 
living trust “has the absolute right to 
end the trust at any time and to dis- 
tribute the trust property in any man- 
ner.”“ The settlor retains “the entire 
beneficial interest”“* and “all equit- 
able right, title, possession and 
interest” in the trust property until 
death.“ 


Testamentary Dispositions 

Wills are testamentary instruments“ 
which carry out testamentary disposi- 
tions. A testamentary disposition is “a 
disposition to take effect upon the death 
of the person making the disposition 
and involves assets as to which he has 
retained substantially the entire con- 
trol until his death.” 

Living trusts are inter vivos instru- 


stand convicted. 
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ProDoc, by Automated 
Legal Systems Inc., is a good 
example of a practice forms 
system. Windows-based, it is 
an outstanding tool for 
lawyers who use standardized 
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state bar publishes more than 
400 forms in the family 
practice area. These forms 
cover everything from initial 
pleadings to final orders, and 
are the de facto standard ones 


forms published by 
a state bar 
association or 
other official body. 
Its greatest benefit 
is that it arrives 
virtually ready-to- 
use. No coding of 
documents is 
required and the 
document 
assembly routine is 
quite intuitive. 
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word processor and paces the 
user through the documents. A 
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and-answer format. 
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ments which, among other things,” 
carry out testamentary dispositions.” 
Florida courts recognize the testamen- 
tary character of living trusts.” In 1995, 
the Florida Legislature expressly 
recognized living trusts as “testa- 
mentary” to the extent of “those provi- 
sions of the trust that dispose of the 
trust property on the death of the sett- 
lor.” 

A living trust can be a statutorily 
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attendance, vendor space 
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authorized “agreement . . . to give a 
devise.”™ The term “devise” is legisla- 
tively defined as “a testamentary dis- 
position of real or personal property.”™ 
Contracts to give devises, like living 
trust contracts, are used by spouses in 
Florida to make testamentary disposi- 
tions. In Via, the Florida Supreme Court 
refused to subordinate elective share 
rights to testamentary dispositions re- 
quired by the decedent’s contract to give 
devises. Would the elective share 
rights protected in Via have been de- 
feated if the husband had used a living 
trust to accomplish the disputed testa- 
mentary dispositions? Is Florida’s 
“strong public policy” to protect elective 
share rights, as expressly recognized in 
Via, defeated by a living trust agree- 
ment but not by an agreement to give 
devises? The answer to both questions 
emphatically is no. Neither §732.206 
(causing elective share to be calculated 
on property “subject to” probate “admin- 
istration”) nor §732.207(1) (subordi- 
nating elective share to valid claims for 
the decedent’s breach of contract)® abol- 
ish Florida’s doctrine of fraud on mari- 
tal rights® or authorize the use of tes- 
tamentary dispositions to defeat 
elective share. 


Prohibited Indirect Acts 

IfH owns only $150,000 at death with 
no debts, the elective share statutes 
grant H’s surviving spouse, W, a $45,000 
elective share even if H’s will directs 
that W receive nothing and X receive 
everything.™ Florida’s strong public 
policy to protect elective share is vio- 
lated if H, during his life, can deprive 
W of the $45,000 elective share by sim- 
ply transferring the $150,000 to his liv- 
ing trust which directs that upon his 
death W receive nothing and X receive 
everything. Should living trusts, which 
are will substitutes that carry out tes- 
tamentary dispositions, be allowed to 
indirectly defeat elective share rights 
which cannot be defeated through wills? 
A “fundamental principle of law” in 
Florida is that persons cannot do indi- 
rectly what they cannot do directly. 
Florida courts have applied this prin- 
ciple to prevent settlors from using re- 
vocable trusts to make testamentary 
dispositions which cannot be made 
through wills. 


F.S. §689.075(1) 
Although §689.075(1) (1995) gen- 
erally authorizes living trusts, the stat- 
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ute does not abolish Florida’s doctrine 
of fraud on marital rights and is inap- 
plicable to trusts not “otherwise valid.”™ 
Because living trusts which defeat elec- 
tive share rights are not “otherwise 
valid,” but are contrary to public policy 
and void, §689.075(1) cannot save such 
trusts. 


Friedberg 

In Friedberg, the wife acquiesced in 
the validity of her husband’s living trust 
by jointly deeding her residence to the 
trust which granted her a life estate in 
the residence.™ After her husband’s 
death, the widow petitioned for an elec- 
tive share against the trust assets.© 
The decision does not indicate the 
widow alleged and argued the trust to 
be contrary to public policy and void. 

Friedberg’s primary focus is on the fol- 
lowing issue the court asked the Real 
Property, Probate and Trust Law Sec- 
tion of The Florida Bar to address 
through amicus brief: “Whether assets 
placed in a revocable, inter vivos trust 
are subject to claims of a surviving 
spouse’s elective share in the same 
manner as claims by creditors and 
former spouses.” The amicus brief ex- 
pressly assumed that the Friedberg 
trust was “valid.”” Once validity of a 
living trust is conceded or assumed, the 
trust assets are not subject to elective 
share.® Friedberg cites two cases estab- 
lishing that nonprobate assets are not 
subject to elective share.® 

Friedberg cites Traub for the correct 
principle that “completed inter vivos 
transfers by a spouse” defeat elective 
share, but fails to recognize that fund- 
ing of living trusts by settlors does not 
constitute “completed inter vivos trans- 
fers” or gifts.” Friedberg is not control- 
ling precedent” on the following issue 
it fails to address or mention: Whether 
living trusts which diminish or defeat 
elective share are contrary to public 
policy and void under the doctrine of 
fraud on marital rights. 

Friedberg suggests that living trusts 
can defeat elective share because the 
Florida Legislature rejected “aug- 
mented estate” legislation.”* The South 
Carolina Supreme Court ruled that re- 
jection of “augmented estate” legislation 
does not authorize living trusts to de- 
feat elective share.” Similarly, Florida’s 
public policy in this area should be 
based on the constitution, judicial deci- 
sions, and statutes instead of a pro- 
posed statute the legislature never ap- 
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proved.” Under Florida law, “courts will 
not ascribe to the legislature an intent 
to depart significantly from fundamen- 
tal rules of equity jurisprudence absent 
clear and explicit statutory language to 
that effect.”™ Although “dower” ex- 
pressly is “abolished” under F.S. 
§732.111 (1995), the Florida Statutes 
contain no “clear and explicit” language 
abolishing Florida’s doctrine of fraud on 
marital rights. The doctrine has existed 
in Florida common law since at least 
1863” and cannot constitutionally be 
abolished by the legislature unless an 
alternative protection is provided for 
surviving spouses.” 

Friedberg’s gratuitous observations 
quoted at the beginning of this article” 
are dictum.” Florida courts are the “ap- 
propriate forum” to prevent a particu- 
lar living trust from defeating elective 
share rights. Fla. Const. art. I, §21 
mandates the following: “The courts 
shall be open to every person for redress 
of any injury, and justice shall be ad- 
ministered without sale, denial or de- 
lay.” Florida courts have long been rec- 
ognized as a proper forum to declare 
trusts and contracts void as against 
public policy” and to remedy the wrong- 
ful deprivation of marital rights." 


Continuing Denial 
of Marital Rights 

In Hubbard v. Jones, __So. 2d.___, 
21 Fla. L. Weekly D1619 (Fla. 2d DCA 
July 10, 1996), a widow filed compul- 
sory counterclaims challenging the va- 
lidity of her husband’s simultaneously 
executed will and incorporated living 
trust.® She argued that the trust i) was 
formed and performed to defeat her 
homestead and elective share rights; ii) 
violated the doctrine of fraud on mari- 
tal rights; and iii) was contrary to pub- 
lic policy and void.** Although the 
widow’s allegations of fact were ac- 
cepted as true,™ the trial court sum- 
marily dismissed the counterclaims 
“with prejudice” and held, without cit- 
ing any authority, that revocable trusts 
can be used to decrease a surviving 
spouse’s elective share. The Second 
DCA affirmed the dismissal with preju- 
dice but did not mention the widow’s ar- 
guments, cite any law, or create prece- 
dent on the foregoing points.” 


Conclusion 

Although living trusts are a legiti- 
mate estate planning tool to avoid pro- 
bate, they cannot properly be used to 
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Although living 
trusts are a 
legitimate estate 
planning tool to 
avoid probate, they 
cannot properly be 
used to commit a 
fraud on marital 


rights 


commit a fraud on marital rights. If 
Florida courts refuse to apply control- 
ling legal principles to protect surviv- 
ing spouses, Florida’s “strong public 
policy” of safeguarding elective share 
can be defeated through simple use of 
living trusts. 


1 Kelley, The New Probate Attorney’s Fee 
Statute, Part IIT: Fees For Trustee’s Attorneys, 
19 AcTIONLINE 11, 11 (Nov.-Dec. 1995: Real 
Property, Probate and Trust Law Section of 
The Florida Bar) (recognizing that “the use 
of revocable living trusts as a will substi- 
tute has become widespread”) (emphasis 
added). 

2 Living trusts generally are written trusts 
which, among other things, i) are initially 
funded with inter vivos transfers; ii) name 
a trustee to hold legal title to and manage 
some or all the settlor’s property; iii) benefit 
the settlor during the settlor’s life; iv) pro- 
vide for final distributions on or after the 
settlor’s death; and v) reserve to the settlor 
the right to amend and revoke the trust in- 
strument. 

3 See infra note 60 and accompanying text. 

« See supra note 1. Justice Grimes has rec- 
ognized that one-party living trusts carry out 
“testamentary dispositions” and are “the 
functional equivalent of a will.” Zuckerman 
v. Alter, 615 So. 2d 661, 667 (Fla. 1993) (dis- 
senting). 

5 Friedberg v. SunBank / Miami, N.A., 648 
So. 2d 204, 206 (Fla. 3d D.C.A. 1994) (em- 
phasis added). 

® Hoppe, Valid Transfers to Revocable 
Trusts Escape Elective Share Claims, 18 
ACTIONLINE 7, 7 (Jan.-Mar. 1995: RPPTLS of 
The Florida Bar) (emphasis added). 

7 Although these trusts are void under 
Florida law, living trusts typically are not 
treated as void unless declared so by a court 
or agreed to by ail interested persons. No 
Florida appellate court has declared these 
trusts void. 

8 Fra. Star. §§732.201, et. seq. (1995). The 
value of foreign realty, valid claims, mort- 
gages, liens, and security interests expressly 
is excluded from the amount on which the 
30 percent elective share is calculated. FLa. 
Stat. §§732.206 and 732.207 (1995). The 


statutes do not exclude from the elective 
share calculation the decedent’s assets held 
under a void living trust. Seifert v. Southern 
Nat. Bank of South Carolina, 409 S.E. 2d 
337, 339 (S.C. 1991) (stating that “nothing 
in the Probate Code prohibits a trust, de- 
clared [invalid], from reverting to the pro- 
bate estate and being included in it for elec- 
tive share purposes”). See infra notes 17-20 
and accompanying text. Recently, substan- 
tial modifications were proposed to Florida’s 
elective share statutes. Powell, Proposed 
Changes in Florida’s Elective Share Provi- 
sions, Part 1, 69 Fa. B.J. 94 (Dec. 1995). 

® Putnam v. Via, 638 So. 2d 981, 982 and 
984 (Fla. 2d D.C.A. 1994). 

10 The decedent’s breach of contract was his 
failure to secure a waiver of rights from his 
last wife. Although a contract to make a will 
generally constitutes a contract to give a 
devise, the reverse is not necessarily true. 
See infra text accompanying notes 48-55. 
Both forms of contract expressly are autho- 
rized by Fra. Stat. §732.701(1) (1993) and 
may consist simply of a mutual will signed 
by the husband and wife if the language evi- 
dences an agreement. In re Estate of 
Rowland, 504 So. 2d 543, 545 (Fla. 4th 
D.C.A. 1987). If the surviving spouse 
breaches the contract, the intended benefi- 
ciaries of the contract are entitled to file a 
“claim” in the surviving spouse’s estate. In 
re Estate of Algar, 383 So. 2d 676, 678 (Fla. 
5th D.C.A. 1980). Fra. Star. §731.201(4) 
(1993) defines “claims” to include “liabilities 
of the decedent . . . arising in contract.” 
“Claims” against a decedent are barred un- 
less timely asserted in the decedent’s estate. 
Fra. Stat. §§733.702 and 733.710 (1993). 
Under the elective share statutes, the 
spouse’s elective share expressly is made 
subject to “all valid claims against the es- 
tate paid or payable from the estate.” Fia. 
Stat. §732.207(1) (1993). 

1 Putnam, 638 So. 2d at 984. 

2 Via v. Putnam, 656 So. 2d 460, 461-62 and 
464-66 (Fla. 1995). 

3 Pattillo v. Glenn, 7 So. 2d 328, 332 (Fla. 
1942) (recognizing that even a charitable 
trust is “void” if “offensive or contrary to 
public policy”); G. Bocert, THE Law or Trusts 
AND TRUSTEES §211 (1992). 

44 Several Florida decisions recognize that 
trust instruments are contracts. Alter v. 
Zuckerman, 585 So. 2d 303, 305 (Fla. 3d 
D.C.A. 1991), approved, 615 So. 2d 661 (Fla. 
1993) (recognizing a revocable “trust instru- 
ment... as having created a valid contrac- 
tual relationship during the life of the sett- 
lor”); Florida Nat. Bldg. Corp. v. Miami Beach 
First Nat. Bank, 9 So. 2d 563, 564 (Fla. 1942) 
(recognizing a trust agreement to be a “con- 
tract” and “trust contract”); Waters v. 
Sundstrom, 386 So. 2d 54, 57 (Fla. 2d D.C.A. 
1980) (recognizing a trust agreement to be 
a contract subject to the contractual prin- 
ciple of merger). In re Bodger’s Estate, 279 
P.2d 61, 67 (Cal. 2d D.C.A. 1955), explains 
why a declaration of trust is a contract. It is 
not offensive to Florida law to treat living 
trusts as contracts. Even a will can consti- 
tute a contract. Ugent v. Boehmke, 123 So. 
2d 387, 388 (Fla. 3d D.C.A. 1960) (holding 
that will “instrument itself constituted a 
contract”). 


4 

ay 


18 Thomas v. Ratiner, 462 So. 2d 1157, 1159- 
60 (Fla. 3d D.C.A. 1984), pet. rev. den., 472 
So. 2d 1182 (Fla. 1985) (recognizing that 
where “formation” or “performance” of con- 
tract is “tortious or otherwise opposed to 
public policy,” the contract is “illegal” and 
“void”); Yanakakis v. Chandris, S.A., 9 F.3d 
1509, 1513 (11th Cir. 1993) (following rule 
stated in Thomas v. Ratiner); cf. City of Mi- 
ami v. Benson, 63 So. 2d 916, 920 (Fla. 1953) 
(recognizing that “when a contract contra- 
venes an established interest of society it is 
void as against public policy”). 

16 Stack v. State Farm Mutual Automobile 
Insurance Co., 507 So. 2d 617, 619 (Fla. 3d 
D.C.A. 1987); see also City of Leesburg v. 
Ware, 153 So. 87, 89-90 (Fla. 1934). 

11 City of Miami, 63 So. 2d at 923. 

18 Pitts v. Pastore, 561 So. 2d 297, 300 (Fla. 
2d D.C.A. 1990). 

19 Kunce v. Robinson, 469 So. 2d 874, 877 
n.6 (Fla. 3d D.C.A. 1985) (recognizing cor- 
pus of invalid trust as estate asset). 

2 Seifert v. Southern Nat'l Bank of South 
Carolina, 409 S.E 2d 337, 338-39 (S.C. 1991); 
Seifert is quoted supra note 8. 

21 The court cautioned that the living trust 
upheld as not “illusory” in Lane v. Palmer 
First National Bank & Trust, 213 So. 2d 301, 
302 (Fla. 2d D.C.A. 1968), was never con- 
tended to be “a subterfuge to deprive the wife 
of her dower rights”; see also infra note 49 
and text accompanying notes 38-40 and 64- 
86. Commentators have warned that living 
trusts may not defeat elective share rights. 
Practice Under Florida Probate Code §7.10 


(Fla. Bar C.L.E. Comm. 1995); Russo and 
Kirkwood, The Use of a Revocable Trust to 
Defeat the Elective Share, 57 Fa. B.J. 110, 
111 (Feb. 1983). 

2 Seifert v. Southern Nat'l Bank of South 
Carolina, 409 S.E. 2d 337, 338-39 (S.C. 
1991). 

23 Compare “mere device or contrivance” 
rule stated in Staples v. King, 433 A.2d 407, 
410 (Me. 1981) with “mere device or contriv- 
ance” rule quoted infra text accompanying 
notes 31 and 38. 

* Staples, 433 A.2d at 411. 

25 Moore v. Jones, 261 S.E. 2d 289, 291-92 
(N.C. Ct. App. 1980). 

26 Via v. Putnam, 656 So. 2d 460, 465 (Fla. 
1995); Smith v. Hines, 10 Fla. 258, 291 (Fla. 
1863); Putnam v. Via, 638 So. 2d 981, 983- 
84 (Fla. 2d D.C.A. 1994); and Traub v. 
Zlatkiss, 559 So. 2d 443, 446 (Fla. 5th D.C.A. 
1990). 

27 Traub, 559 So. 2d at 444-45. 

%8 Id. at 446 (emphasis added). 

Id. 

Id. 

31 Smith v. Hines, 10 Fla. 258, 298 (Fla. 
1863) (emphasis added). 

2 Traub, 559 So. 2d at 446 (emphasis 
added). 

33 Td. (emphasis added). 

% Td. at 445. 

35 Td. at 446 (emphasis added). 

3% Pardo v. State, 596 So. 2d 665, 666 (Fla. 
1992) (stating that “decisions of the district 
courts of appeal represent the law of Florida” 
and “bind all Florida trial courts”). 


37 The doctrine of fraud on marital rights 
can be viewed as a deemed application of 
constructive fraud principles to prevent 
spouses from making incomplete transfers 
of property which, if allowed, will defeat 
marital rights. Constructive fraud is defined 
in Harrell v. Branson, 344 So. 2d 604, 606- 
07 (Fla. 1st D.C.A. 1977). 

38 Williams v. Collier, 162 So. 868, 869 (Fla. 
1935) (emphasis added). 

3° In re Estate of Herron, 237 So. 2d 563, 
566 (Fla. 4th D.C.A. 1970), discussed infra 
note 49, incorrectly construes the ambigu- 
ous trust in Williams as one where the sett- 
lor reserved “the right to revoke the trust.” 
Williams expressly states that “the reserved 
power .. . has reference to the administra- 
tion of the trust, and not to a revocation of 
the trust. . . .” Williams, 162 So. at 869. Wil- 
liams’ view of the trust as irrevocable is fur- 
ther demonstrated by comparing infra note 
40 and accompanying text with the prin- 
ciples discussed at infra notes 43-47 and 
accompanying text. 

Williams, 162 So. at 870. 

41 See supra notes 9-12 and accompanying 
text. Both spouses to a contract to make a 
will, which also is a contract to give a devise 
under F1a. Sat. §732.701(1) (1993), have the 
right to unilaterally revoke the contract dur- 
ing their joint lives. Boyle v. Schmitt, 602 So. 
2d 665, 666, 667 (Fla. 3d D.C.A. 1992). Even 
after the first spouse dies, the surviving 
spouse can revoke the agreed-upon will and 
devise. In re Shepherd’s Estate, 130 So. 2d 
888, 890-91 (Fla. 2d D.C.A. 1961). The sur- 


Introducing Special Counsel, Florida's 
premier source for temporary legal staffing. 
With just one simple phone call, you 

- have immediate access to hundreds of the 
region’s most competent, reliable tempo- 
rary professionals available. And each one 
of our attorneys, paralegals, law clerks and 
secretaries are backed by Special Counsel's 

unconditional guarantee of satisfaction. 

So if you would like a cost-effective 
solution to all your legal staffing needs, just 
follow the lead of the region's top law 
firms and corporate legal departments -- 
straight to Special Counsel. 

Call us today at (904) 737-3436. 


Special Counsel 


ATTORNEYS ¢ PARALEGALS ¢ SUPPORT STAFF 


1551 ATLANTIC BLVD., SUITE 300 * JACKSONVILLE, FL 32207 = (904) 737-3436 * FAX: (904) 737-5994 
Offices Nationwide 1-800-737-3436 


Skilled 
Attorneys 


THE FLORIDA BAR JOURNAL/OCTOBER 1996 41 


~ 
rk 
| 
| 
: | 
| 
atlas | 
| 
| 
® 
: 


viving spouse to a contract to make a will or 
give a devise typically continues to exercise 
dominion and control over his or her prop- 
erty on at least an as-needed basis until 
death when the remaining property is sup- 
posed to be devised in the agreed-upon man- 
ner. 

42 See supra notes 9-12 and accompanying 
text. 

 Paananen v. Kruse, 581 So. 2d 186, 188 
(Fla. 2d D.C.A. 1991); Ullman v. Garcia, 645 
So. 2d 168, 169-70 (Fla. 3d D.C.A. 1994). 

“4 Johns v. Bowden, 66 So. 155, 159 (Fla. 
1914); In re Estate of Johnson, 397 So. 2d 
970, 972 (Fla. 4th D.C.A. 1981) (citing, quot- 
ing, and applying Johns with approval). 

* Ullman v. Garcia, 645 So. 2d at 169. 

* Johns, 66 So. at 159; In re Estate of 
Johnson, 392 So. 2d at 972. 

47 In re Estate of Johnson, 397 So. 2d at 973; 
see also Barnett Nat'l Bank v. Murrey, 49 So. 
2d 535, 537 (Fla. 1950). 

* In re Williams’ Estate, 59 So. 2d 13, 18 
(Fla. 1952) (stating that will “does not be- 
come effective until . . . death”). 

“ In re Estate of Herron, 237 So. 2d 563, 
567 (Fla. 4th D.C.A. 1970) (holding that liv- 
ing trust was not illusory where wife did not 
plead fraud on dower rights; life insurance 
proceeds never existed in the trust during 
settlor’s life). 

50 See supra note 2. 

5! Donovan v. Hendrickson, 550 So. 2d 37, 
38 (Fla. 2d D.C.A. 1989) (recognizing living 
trust as “inter vivos document” from which 
“testamentary intent” could be determined); 
The Florida Bar ReAdvisory Opinion—Non- 
lawyer Preparation of Living Trusts, 613 So. 
2d 426, 428 (Fla. 1993) (recognizing that liv- 
ing trusts “involve the disposition of prop- 
erty at death”); In re Estate of Johnson, 397 
So. 2d at 971-973 (recognizing based upon 
Johns that a living trust carried out a “tes- 
tamentary disposition” or a disposition “in 
the nature of a testamentary disposition”); 
see also supra note 4. 

52 Alter v. Zuckerman, 585 So. 2d 303, 305 
(Fla. 3d D.C.A. 1991), approved, 615 So. 2d 
661 (Fla. 1993) (recognizing that “those por- 
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tions of the trust instrument purporting to 
transfer trust property upon the settlor’s 
demise would be testamentary in nature”); 
Forsythe v. Spielberger, 86 So. 2d 427, 430 
(Fla. 1956) (recognizing a “trust agreement” 
to be “like any other testamentary devise”); 
see also opinions cited supra note 51. 

53 Fia. Stat. §737.111 (1995). The statute, 
which is not limited to living trusts, effec- 
tively requires living trusts to be executed 
with the formalities for execution of wills. 
The statute legislatively overrules the state- 
ment in Zuckerman v. Alter, 615 So. 2d 661, 
664 (Fla. 1993), that a living trust is “not 
testamentary and need not comply with will 
execution formalities.” Fa. Stat. §689.075(1) 
(1993), which was amended in 1995 to refer 
to §737.111, did not declare that living trusts 
have no testamentary character and do not 
carry out testamentary dispositions. The 
statute only said “otherwise valid” trusts 
would not be held “invalid or an attempted 
testamentary disposition” for certain speci- 
fied reasons. 

Fra. Stat. §732.701(1) (1995). Compare 
supra note 2 and notes 14 and 51-53 and 
accompanying text (dealing with living 
trusts) with notes 41 and 55 and accompa- 
nying text (dealing with agreements to give 
a “devise”). 

55 Stat. §731.201(8) (1995). 

56 See supra text accompanying note 12 for 
Florida Supreme Court’s reference to “tes- 
tamentary disposition” in Via. 

57 See supra notes 8 and 17-20 and accom- 
panying text. 

58 See supra note 10. 

59 See infra notes 75-77 and accompanying 
text. 

Fria. Stat. §§732.201, 732.206, and 
732.207 (1995); cf: Williams v. Collier, 162 
So. 868, 868 (Fla. 1935) (stating that the 
“husband cannot, by last will and testament, 
so bequeath his personal property as to de- 
prive the widow of her right of dower”). 

61 Clermont-Minneola Country Club v. 
Loblaw, 143 So. 129, 133 (Fla. 1932). “Eq- 
uity disregards all form and looks to the sub- 
stance and essence of every matter.” White 
v. Brousseau, 566 So. 2d 832, 835 (Fla. 5th 
D.C.A. 1990). 

Johns, 66 So. at 159 (recognizing “that 
which the law forbids to be done directly 
cannot lawfully be done by indirection”); In 
re Estate of Johnson, 397 So. 2d at 972 (quot- 
ing from Johns with approval). 

83 See infra notes 75-77 and accompanying 
text. Alter v. Zuckerman, 615 So. 2d 661, 662- 
63 (Fla. 1993) (confirming that application 
of §689.075(1) “depends upon a threshold de- 
termination that the trust is ‘otherwise 
valid’ ”) (emphasis added). The Fourth DCA 
has noted the statute applies to “a trust 
which is otherwise valid” and is inapplicable 
where homestead improperly is deeded to a 
living trust. In re Estate of Johnson, 397 So. 
2d at 973. The statute is further discussed 
supra note 53. 

* Friedberg, 648 So. 2d at 205. Persons gen- 
erally cannot accept benefits under an in- 
strument and then challenge its validity. 
Barnett Nat'l Bank of Jacksonville v. Murray, 
49 So. 2d 535, 536 (Fla. 1950). 

% Friedberg, 648 So. 2d at 205. 

% Td. at 206 n.2. 

§ Amicus brief of the RPPTLS of The 
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Florida Bar, p.5 (emphasis added). 

% See supra note 8 and accompanying text. 

® Friedberg, 648 So. 2d at 205 [citing In re 
Estate of Solnik, 401 So. 2d 896 (Fla. 4th 
D.C.A. 1981) (denying claim for elective 
share against joint accounts the decedent 
established inter vivos) and Kelly v. Hill, 481 
So. 2d 1311 (Fla. 2d D.C.A. 1986) (denying 
claim for elective share concerning realty the 
decedent conveyed inter vivos by deed)]. 
Solnik and Kelly do not indicate that the sur- 
viving spouses challenged the validity of the 
inter vivos instruments and transfers to 
cause the transferred assets to revert to the 
decedent’s estate and be subject to elective 
share. Cf. King v. Estate of King, 554 So. 2d 
600, 602, 603 (Fla. Ist D.C.A. 1989) (hold- 
ing that invalid jointly titled accounts with 
express “right of survivorship” were “assets 
of the decedent’s estate”). Assets of a 
decedent’s estate generally are subject to 
elective share. See supra note 8 and accom- 
panying text. 

Friedberg, 648 So. 2d at 205-06 (empha- 
sis added). See supra notes 27-40, 43-47 and 
accompanying text. 

"1 Cruz v. State, 437 So. 2d 692, 698 (Fla. 
1st D.C.A. 1983). 

” Friedberg, 648 So. 2d at 205-06. Under 
§2-202 of the Uniform Probate Code’s “aug- 
mented estate” approach, living trust assets 
generally are included in the determination 
of elective share. Seifert, 409 S.E. 2d at 339; 
Staples, 433 A.2d at 411 n.4. 

3 Seifert, 409 S.E. 2d at 339. 

™ See supra note 16 and accompanying text. 

™% Corinthian Investments, Inc. v. Reeder, 
555 So. 2d 871, 874 (Fla. 2d D.C.A. 1989) 
(emphasis added). 

76 See supra notes 9-12, 27-42 and 56 and 
accompanying text which discusses Via, 
Traub, Hines, and Williams. 

™ Faulkner v. Allstate Ins. Co., 367 So. 2d 
214, 216 (Fla. 1979). 

78 See supra note 5 and accompanying text. 

7 Bunn v. Bunn, 311 So. 2d 387, 389 (Fla. 
4th D.C.A. 1975). 

8 See supra notes 13-15 and accompany- 
ing text. 

81 See supra notes 9-12, 27-42 and 56 and 
accompanying text which discusses Via, 
Traub, Hines, and Williams. 

82 Initial Brief, 2-4, 7-10, 13-15 and 20-22. 

83 Initial Brief, 17-43; Reply Brief, 2-15. 

* Motion for Rehearing, 12-15. 

®% Amended Order dated Sept. 15, 1995; 
Pinellas County Circuit Case No. 94-4462. 
The amended order created no precedent. 
State v. Bamber, 592 So. 2d 1129, 1132 (Fla. 
2d D.C.A. 1991). 

86 See supra note 71. The widow’s motion 

for rehearing, p. 3, quotes the following 
statement: 
“(T]he duty of a court to apply to admitted 
facts a correct principle of law is such a fun- 
damental and essential element of the judi- 
cial process that a litigant cannot be said to 
have had the remedy by due course of law 
guaranteed by the Florida Constitution, if 
the judge fails or refuses to perform that 
duty. Haines City Community Dev. v. Heggs, 
658 So. 2d 523, 527 (Fla. 1995).” 

Hubbard reportedly illustrates “a giant 
loophole in the law.” Huntley, A Wife’s Story 
of Trust & Betrayal, St. Pete. Times, July 21, 
1996, §H, p.1. 
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Mediation in Florida: 
The Newly Emerging Case Law 


n 1987, Florida’s legislature 

granted trial judges authority to 

refer any contested civil matter 

to mediation or arbitration (with 
certain limitations). This legislation 
was later supplemented by the adoption 
of Rules of Civil Procedure, Florida 
Rules for Certified and Court-Ap- 
pointed Mediators, and Florida Rules 
for Court-Appointed Arbitrators. 
Florida has subsequently developed one 
of the most extensive court-connected 
mediation programs in the country, and 
many other states are looking at Florida 
to spot emerging trends in the fields of 
mediation and other alternative dispute 
resolution (ADR). As a result of this 
extensive use of mediation, a number 
of issues have arisen pertaining to the 
mediation statute and rules of civil pro- 
cedure. Over the years, an ample body 
of case law has emerged. 

Several problems consistently arise 
out of the mediation process. These 
problems can be categorized as follows: 
1) alleged failure of a party at media- 
tion to “bargain in good faith”; 2) valid- 
ity of mediated settlement agreements; 
3) confidentiality of the mediation pro- 


by Bruce A. Blitman 


cess; 4) timing and effect of offers of 
judgment; and 5) purported failure of a 
party to come to mediation with the 
requisite “authority to settle.” This ar- 
ticle will discuss how the courts have 
addressed each of these issues. Hope- 
fully, these cases will be instructive and 
pertinent to situations which may arise 
in your own practice. 


is There a Duty to 
Bargain in Good Faith? 

FS. Ch. 44.1011(2) defines “media- 
tion” as follows: “A process whereby a 
neutral third person called a mediator 
acts to encourage and facilitate the reso- 
lution of a dispute between two or more 
parties. It is an informal and non- 
adversarial process with the objective 
of helping the disputing parties reach 
a mutually acceptable and voluntary 
agreement. In mediation, decision- 
making authority rests with the parties. 
The role of the mediator includes, but 
is not limited to, assisting the parties 
in identifying issues, fostering joint 
problemsolving, and exploring settle- 
ment alternatives. . . .” Similarly, Ch. 
44.102(2) provides that, “A court, pur- 
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suant to rules adopted by the Supreme 
Court: (a) May refer to mediation all or 
any part of a filed civil action. .. .” 

Absent from these provisions, and 
indeed throughout the entire mediation 
statute, is any reference to the parties’ 
obligation to bargain in good faith. 
Moreover, the Florida Rules of Civil 
Procedure which pertain to mediation 
and arbitration, Rules 1.700 through 
1.830, do not impose responsibility upon 
parties at the mediation conference to 
negotiate in “good faith,” or in any man- 
ner whatsoever. 

In Avril v. Civilmar, 605 So. 2d 988 
(Fla. 4th DCA 1992), petitioners sought 
review of an order imposing a sanction 
against them in the form of an 
attorney’s fee and costs for failure to 
negotiate in good faith during a court- 
ordered mediation. The facts of this case 
are enlightening, and perhaps recogniz- 
able to many who practice in the area 
of personal injury/negligence law. After 
an automobile collision between the 
parties, plaintiff sued the defendants 
for damages. One month after obtain- 
ing service on the defendant, plaintiff’s 
motion to compel mediation was 
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granted by the trial court. The order 
directed the parties to appear for a 
mediation approximately 80 days after 
the complaint had been served. 

Defendants’ attorney and a represen- 
tative for the insurance carrier ap- 
peared at the mediation conference. 
Citing the underlying facts and circum- 
stances, which suggested that a liabil- 
ity defense was available, that the 
plaintiff sustained only soft tissue in- 
juries, that the only evidence of 
plaintiff’s injury was an evaluation by 
a chiropractor who assigned plaintiff a 
disability rating of five percent to the 
whole body, and that defendants’ policy 
limits were only $10,000, defendants 
offered $1,000 to settle the case. The 
defendants steadfastly refused to in- 
crease their offer. Plaintiff argued that 
the defendants and their carrier ap- 
peared in mediation “with unclean 
hands and not in good faith,” and moved 
for sanctions, seeking attorneys’ fees 
and costs. The trial court granted the 
motion and awarded plaintiff attorneys’ 
fees, mediation fees, and expert witness 
fees. 

On review, the Fourth District Court 
of Appeal held that the trial court’s or- 
der was a departure from the essential 
requirements of law. The court held: “It 
is clearly not the intent to force parties 
to settle cases they want to submit to 
trial before a jury. There is no require- 
ment that a party even make an offer 
at mediation, let alone offer what the 
opposition wants to settle.” The court 
observed that the rules of civil proce- 
dure allow for sanctions only for failing 
to appear at a duly noticed mediation 
conference (Rule 1.720(b)), or for breach 
or failure to perform under a mediation 
agreement (Rule 1.730(c)). Since there 
was no basis shown by plaintiff for sanc- 
tion or punishment connected with the 
mediation process, the Fourth District 
quashed the trial court’s order. The pow- 
erful message is that, while the parties 
can be compelled to appear at a court- 
ordered mediation conference, they are 
not required to make any settlement 
offer, let alone one which the opposing 
party considers to be reasonable. 

However, a somewhat different result 
was reached by the trial court in Alton 
Parker v. Wells Fargo Guard Services, 
Inc. of Florida and Winn Dixie Stores, 
Inc., Circuit Case No. 91-12523-CA, Di- 
vision CV-1, Fourth Judicial Circuit, 
Duval County, Florida. While not de- 
parting from the basic rationale in 
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Avril, this case strongly suggests that 
a party should not suggest a second 
mediation conference unless there is a 
realistic possibility it will be fruitful. 
Moreover, it suggests that if a party 
does not believe there is a realistic pos- 
sibility for the case to be resolved at 
mediation, the party and counsel should 
file an appropriate motion to dispense 
with mediation, as permitted by Fla. R. 
Civ. P. 1.700(b). 


Validity of Mediated 
Settlement Agreements 

Rule 1.730 of the Florida Rules of 
Civil Procedure addresses the comple- 
tion of the mediation process. Rule 
1.730(b) states: 
Agreement. If an agreement is reached, it 
shall be reduced to writing and signed by 
the parties and their counsel, if any. The 
agreement shall be filed when required by 
law or with the parties’ consent. If the agree- 
ment is not filed, a joint notice of dismissal 
shall be filed. By stipulation of the parties, 
the agreement may be electronically or 
stenographically recorded. In such event, the 
transcript may be filed with the court. 


Similarly, Rule 10.110(a)(1) of the 
Florida Rules for Certified and Court- 
Appointed Mediators provides: “Full 
Agreement. The mediator shall cause 
the terms of any agreement reached to 
be memorialized appropriately and dis- 
cuss with the participants the process 
for formalization and implementation 
of the agreement.” The committee notes 
which appear at the conclusion of this 
rule state the following: “Florida Rule 
of Civil Procedure 1.730(b)(1) requires 
that any agreement reached be reduced 
to writing. Mediators have an obliga- 
tion to insure this rule is complied with, 
but are not themselves required to write 
the agreement.” 

While the language of these rules 
appears to be clear and unambiguous, 
there has been a surprising amount of 
confusion as to what constitutes a valid, 
enforceable mediated settlement agree- 
ment. In Gordon v. Royal Caribbean 
Cruises, Ltd., 641 So. 2d 515 (Fla. 3d 
DCA 1994), the parties were ordered to 
mediation pursuant to a court order. 
The mediator submitted a report to the 
trial court which indicated that the par- 
ties were at an impasse on all issues. 
Royal Caribbean filed a motion for sanc- 
tions and/or to enforce settlement, 
claiming a settlement was reached. 
Royal Caribbean sought to establish a 
document purporting to be the settle- 
ment agreement was binding even 


though the plaintiff, Gordon, did not 
sign the agreement, because his attor- 
ney signed the agreement in Gordon’s 
presence at the mediation conference. 
Gordon denied a settlement was 
reached and argued that all communi- 
cations during the mediation were 
privileged from disclosure pursuant to 
FS. §44.102(3). Further, he contended 
that the purported settlement was in- 
valid without Gordon’s signature. The 
trial court ordered an in camera inspec- 
tion of the alleged agreement and an 
evidentiary hearing on Royal 
Caribbean’s motion. Gordon sought a 
writ of certiorari to quash the trial 
court’s order. 

The Third District Court of Appeal 

held that: 
In order for a settlement agreement reached 
during mediation to be binding, Fla. R. Civ. 
P. 1.730 clearly mandates that it be reduced 
to writing and executed BOTH by the par- 
ties and their respective counsel, if any. We 
find that an attorney’s signature alone, al- 
beit in the presence of the client, is wholly 
insufficient under this rule. 

Since the parties had not effectuated 
a settlement agreement in accordance 
with the requirements of Rule 1.730(b), 
the Third District reasoned that the 
confidentiality afforded the parties in 
mediation proceedings must remain 
inviolate and, accordingly, issued the 
writ of certiorari and quashed the trial 
court’s order requiring an evidentiary 
hearing. In this case, the requirements 
that a mediated settlement agreement 
be signed by the parties and their at- 
torneys were strictly construed. 

In Graves v. Graves, 649 So. 2d 817 
(Fla. 2d DCA 1995), the Second District 
Court of Appeal held that the trial court 
erred in incorporating an oral agree- 
ment reached during mediation into a 
final judgment of dissolution of mar- 
riage. During the mediation conference, 
in connection with a divorce proceed- 
ing, the parties reached an oral agree- 
ment which was recited before a court 
reporter. After the agreement was tran- 
scribed, the wife refused to sign. 

Pursuant to Fla. R. Civ. P. 1.730(b), 
allowing transcribed agreements to be 
filed with the court, the husband filed 
a motion to enforce the agreement as 
transcribed. The wife objected because 
Rule 1.740(a) requires that binding 
mediated settlement agreements in dis- 
solution actions be reduced to writing, 
signed by the parties and their coun- 
sel, and filed with the court. The trial 
court granted the motion. 
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The Second District cited Rule 
1.740(a), which “expressly provides that 
it controls over conflicting provisions in 
the other mediation rules, including 
Rule 1.730,” and held that “the only 
method by which parties may enter into 
an enforceable agreement as a result 
of family mediation is to follow the pro- 
cedures set forth in Rule 1.740.” The 
court further held that “the parties may 
not avoid the requirements of this rule 
by orally agreeing to an alternative pro- 
cedure during the mediation confer- 
ence.” The district court reversed the 
trial court’s enforcement of the medi- 
ated settlement agreement because it 
had not been reducéd to writing, signed 
by the parties and their counsel, and 
filed with the court as Rule 1.740! re- 
quires. This case demonstrates that 
there are differences in the Rules of 
Civil Procedure for circuit civil and fam- 
ily cases. 

A somewhat different result was 
reached by the Fifth District Court of 
Appeal in Jordan v. Adventist Health 
Systems / Sunbelt, Inc., et al., 656 So. 2d 
200 (Fla. 5th DCA 1995). In this case, 
the appellant, Dr. Jordan, claimed that 
the mediation agreement with appellee, 
Adventist, was unenforceable because 
it failed to comply with the require- 
ments of Fla. R. Civ. P. 1.730(b), which 
specifically provides: “If an agreement 
is reached, it shall be reduced to writ- 
ing and signed by the parties and their 
counsel, if any... .” 

In this case, the parties engaged in 
13 to 14 hours of negotiations, which 
culminated in a two-page, typewritten 
“preliminary settlement agreement.” 
This agreement was signed by Dr. Jor- 
dan, an authorized agent for Adventist, 
and each of the other individual defen- 
dants. Contrary to the requirements of 
the mediation rule, the agreement, in- 
explicably, was not signed by counsel, 
even though they were present through- 
out the entire mediation session. The 
agreement covered a variety of issues 
and contained sufficient detail concern- 
ing the settlement reached among the 
parties to be enforced. However, the 
agreement also expressly provided that 
it would be “prepared in final form 
through the parties (sic) attorneys and 
mediator executed by all parties within 
two weeks of date.” 

After the agreement was signed, all 
of the parties and their attorneys oper- 
ated under it and attempted to gener- 
ate a final document. After several 
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weeks, no final document was satisfac- 
torily prepared by the parties and coun- 
sel. Thereafter, Adventist filed a motion 
to enforce the “preliminary settlement 
agreement” with the trial court. Dr. 
Jordan opposed this motion, primarily 
contending that the “preliminary settle- 
ment agreement” was not enforceable 
as a final agreement because certain 
material terms were either not con- 
tained in the agreement or were not set 
forth with sufficient specificity. Dr. Jor- 
dan also contended that Adventist 
breached a material provision of the 
agreement which assured confidential- 
ity by filing the agreement in the cir- 
cuit court. Dr. Jordan’s attorney did not 
argue before the trial court that the 
agreement was unenforceable on its 
face because it had not been signed by 
the parties’ attorneys. The trial court 
rejected Dr. Jordan’s objections and 
entered an order enforcing the terms of 
the “preliminary settlement agree- 
ment.” Dr. Jordan subsequently re- 
tained another attorney who filed mul- 
tiple motions to set aside the trial 
court’s order. 

The Fifth District Court of Appeal 

considered the Third District’s decision 
in Gordon, but distinguished that opin- 
ion, observing that, in this case: 
[T]he parties to be bound did execute the 
document; but for the mediation rule, the 
missing signatures would be superfluous. 
This court, thus far, has declined to permit 
a litigant to avoid commitments made in 
mediation by relying on one of the many 
technical details of the mediation rules in 
cases where the litigant has operated under 
the agreement. 

Based upon the fact that the parties 
and their counsel behaved and operated 
as if the agreement were in effect, the 
Fifth District affirmed the decision of 
the trial court. In an amusing footnote 
to the opinion, the Fifth District wryly 
remarked: “Predictably, the mediation 
rules are developing sufficient complex- 
ity and have experienced such frequent 
amendment that even those familiar 
with them seem to have difficulty fol- 
lowing their requirements.” Amen. 

While there is clearly not consensus 
among the districts as to what consti- 
tutes a valid, enforceable mediated 
settlement agreement, the decisions 
strongly suggest that the best practice 
to ensure an enforceable agreement is 
to insist that the agreement be reduced 
to writing at the conclusion of the me- 
diation, and signed by the parties and 
their attorneys. Moreover, in the event 
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Without the 
assurance that their 
discussions are 
privileged and not 
subject to judicial 
scrutiny, it is 
doubtful parties 
would ever engage in 
the kind of dialogue 
essential to resolving 
disputes 


that a party to the mediation has ap- 
peared via telephone conference, the 
agreement should be immediately faxed 
to that individual for their review and 
signature. These cases strongly suggest 
that it is far better practice to comply 
fully with all of the procedural require- 
ments needed to preserve the agree- 
ment. 


Confidentiality of Mediation 
Process and Mediators’ Duty 

F.S. Ch. 44.102(3) provides that, 
“Each party involved in a court-ordered 
mediation has a privilege to refuse to 
disclose, and to prevent any person 
present at the proceeding from disclos- 
ing, communications, made during such 
proceeding.” Similarly, Rule 10.080(a) 
of the Florida Rules for Certified and 
Court-Appointed Mediators echoes the 
importance of confidentiality in the 
mediation process: “Required. A media- 
tor shall preserve and maintain the con- 
fidentiality of all mediation proceedings 
except where required by law to disclose 
information.” 

Confidentiality lies at the heart of the 
mediation process. Without the assur- 
ance that their discussions are privi- 
leged and not subject to judicial scru- 
tiny, it is doubtful parties would ever 
engage in the kind of dialogue essen- 
tial to resolving disputes. Hudson v. 
Hudson, 600 So. 2d 7 (Fla. 4th DCA 
1992), a dissolution of marriage case, 
is the leading case on the subject of 
mediation confidentiality. At the media- 
tion conference, the parties arrived at 
what appeared to be an oral settlement 
agreement. Thereafter, the husband 
had second thoughts about the proposed 


agreement, which was never reduced to 
writing. On the date of the trial, the wife 
and her attorney appeared, but neither 
the husband nor his attorney did so. 
The trial judge began the final hearing 
and heard testimony from the wife. 
During the proceedings, the wife pro- 
duced her written, unsigned version of 
what the parties had agreed to. She 
even had the mediator sign the back of 
her version of the alleged agreement as 
a certification of what the parties had 
agreed to during the mediation. The 
trial court entered a final judgment, and 
the husband filed a motion to vacate the 
judgment. The Fourth District Court of 
Appeal held that, “The confidentiality 
of the negotiations should remain in- 
violate until a written agreement is 
executed by the parties. Therefore, we 
hold that the well was poisoned by the 
admission of the foregoing evidence of 
the ‘agreement’ and so infected the judg- 
ment reached that it should be vacated 
and the matter tried anew... .” 

Similarly, in Fabber v. Wessel, 604 So. 
2d 533 (Fla. 4th DCA 1992), the Fourth 
District determined that a trial judge 
had to be disqualified from a case be- 
cause that judge had previously denied 
a motion to compel compliance with a 
settlement agreement allegedly 
reached during mediation and had been 
furnished with the specific terms of the 
purported agreement. In this case, the 
petitioner moved to disqualify the judge 
on the basis that privileged mediation 
communications had been disclosed to 
the judge by virtue of the motion to com- 
pel compliance and that, as a result, she 
could no longer receive a fair trial from 
the judge. Relying upon Hudson, the 
district court agreed with the petitioner 
and found the trial judge’s response to 
the petition for writ of prohibition had 
the effect of creating an intolerable ad- 
versary atmosphere between the trial 
judge and the litigant, requiring the 
writ of prohibition to be granted. 

Finally, in Cohen v. Cohen, 609 So. 2d 
785 (Fla. 4th DCA 1992), the Fourth 
District, once again relying upon 
Hudson, reversed a dissolution of mar- 
riage judgment enforcing an oral agree- 
ment reached by the parties during the 
course of a court-ordered mediation. 
Citing Hudson, the Fourth District held 
that, “The confidentiality of the nego- 
tiations should remain inviolate until 
a written agreement is executed by the 
parties.” 

Both the rules and the statute require 
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the mediator to preserve and maintain 
the confidentiality of all mediation pro- 
ceedings except where required by law 
to disclose information. Precisely what 
is meant by the phrase “required by 
law” is unclear. If a party at mediation 
admits to committing child abuse, the 
mediator has an affirmative obligation 
under the rules to disclose this infor- 
mation. However, where a party has 
admitted to the commission of many 
other types of felonies, there is debate 
as to whether a mediator is required to 
disclose this information. Within the 
mediation community, there is also de- 
bate as to whether a trial court’s order 
requiring the mediator to disclose in- 
formation fulfills the definition of “re- 
quired by law” as set forth in Rule 
10.080(a). 

There are several cases which ad- 
dress the circumstances under which a 
mediator shall or shall not testify. In 
McKinlay v. McKinlay, 648 So. 2d 806 
(Fla. lst DCA 1995), a dissolution of 
marriage case, the parties were ordered 
to mediation by the trial court. At the 
mediation conference, the parties en- 
tered into a stipulation settlement 
agreement which was signed by both 
parties, their attorneys, and the media- 
tor. The following afternoon, the wife 
complained she had signed the agree- 
ment under duress and did not feel that 
it was in her best interests. The hus- 
band filed a motion to enforce the settle- 
ment agreement pursuant to Rule 
1.730, stating that mediated agree- 
ments become binding if “counsel nei- 
ther signs nor objects, in writing, to the 
agreement within 10 days of service on 


counsel” and that 10 days had passed 
without objection. 

The court found Rule 1.730 ambigu- 
ous and subject to interpretation in ac- 
cordance with dissolution of marriage 
cases “permitting analogous agree- 
ments to be modified or set aside upon 
the former spouse’s establishing that it 
was procured by fraud, intimidation, or 
duress.” The court also considered the 
wife’s attorney’s letter to opposing coun- 
sel sufficient notice that the wife was 
objecting and not wanting to abide by 
the terms of the agreement. Therefore, 
the court found the wife had responded 
appropriately within 10 days as speci- 
fied in the rule, a hearing was appro- 
priately requested within 10 days as 
specified in the rule, and a hearing was 
appropriately granted. 

During the evidentiary hearing, the 
husband’s attorney sought to have the 
mediator testify. The wife’s attorney 
objected, citing §§44.101(3) and 
44.302(2), which state that mediated 
matters are privileged and inadmissible 
over objection. However, the court held 
that because the wife had “availed her- 
self of the opportunities to file a writ- 
ten letter to the trial judge and to tes- 
tify at the unreported February 15, 
1990 hearing,” she had waived her 
statutory privilege of confidentiality. 

The First District Court of Appeal 
found that the trial court properly con- 
sidered the allegations of fraud, intimi- 
dation, and duress during the media- 
tion process within the scope of Rule 
1.730. The court also held that the trial 
court committed reversible error by not 
allowing a mediator to testify when the 


appropriateness of the mediation ses- 
sion was in question and when the ob- 
jecting party waived her privilege of 
confidentiality. The First District re- 
versed and remanded the case for fur- 
ther consistent proceedings. 

In Valenti v. Valenti, Circuit Case 92- 
40124 FC 16, 11th Judicial Circuit, 
Dade County, Florida, yet another fam- 
ily case, the mediator was again called 
upon to testify. The husband served the 
mediator with a subpoena duces tecum 
requiring the mediator to appear at a 
deposition and bring with her any and 
all notes and files in her possession re- 
garding the mediation conference. The 
wife’s attorney filed a motion to quash 
the subpoena and motion for protective 
order. The trial judge granted the wife’s 
motions and specifically found that “the 
confidentiality imposed by Florida Stat- 
utes Section 61.183 and Section 44.102 
applied to this matter.” The court fur- 
ther found that the husband’s conten- 
tion that Hudson v. Hudson, 600 So. 2d 
7 (Fla. 4th DCA 1992), authorizes such 
disclosure is contrary to the statutes 
and unpersuasive, since the language 
relied on is merely dicta and the issue 
presented in this case was not before 
the court in Hudson. 

The case of Haffa v. Haffa, Circuit 
Case 93-013422 FC 12, 11th Judicial 
Circuit, Dade County, Florida, a disso- 
lution of marriage case, illustrates an- 
other circumstance under which a me- 
diator may be required to testify. The 
wife’s attorney filed an amended motion 
for an order to enforce a mediation 
agreement. In this case, the parties 
participated in a four-hour mediation 
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session which resulted in a settlement 
agreement, the intent of which was that 
the wife was to receive 2,505 shares of 
stock. Unfortunately, a scrivener’s er- 
ror was made by the husband’s attor- 
ney, whereby the 2,505 shares was writ- 
ten as 25 shares. This error was not 
observed by the parties, their attorneys, 
or the mediator. Subsequently, the hus- 
band chose to ignore the parties’ intent 
and attempted to abide by the terms of 
the agreement as written and signed by 
the parties. 

The wife’s attorney subpoenaed the 
mediator to appear and to bring the 
original signed mediation agreement 
(which had not been filed with the court 
by the mediator) and “accompanying 
legal pad notes which reflect the stock 
values.” The mediator filed a motion to 
quash the subpoena, or in the alterna- 
tive, motion for protective order, stat- 
ing that all matters discussed at the 
mediation conference were confidential 
and absent consent of both parties or 
order of court the mediator could not 
testify and/or produce documents. On 
October 18, 1993, the trial court entered 
the following order: 


1. The Subpoena Duces Tecum shall not 
be quashed. 


2. The mediator shall produce the writ- 
ten agreement entered into by the parties 
to this action and shall further produce any 
documents retained by the mediator which 
relate to the alleged scrivener’s error and 
which may assist the court in determining 
whether a scrivener’s error exists. 


3. Testimony by the mediator shall be 
limited to the terms of the agreement. 


Thus, in this extremely limited cir- 
cumstance, a mediator may be called 
upon to clarify confusion caused by a 
scrivener’s error in the drafting of a 
settlement agreement. This case 
strongly supports the proposition that 
“an ounce of prevention is worth a 
pound of cure.” Had all participants 
exercised greater care in the prepara- 
tion of the settlement agreement, this 
situation could have been avoided alto- 
gether. 


Offers of Judgment 

F.S. Ch. 44.102(6)(a) provides: 
When an action is referred to mediation by 
court order, the time periods for responding 
to an offer of settlement pursuant to s. 
45.061, or to an offer or demand for judg- 
ment pursuant to s. 768.79, respectively, 
shall be tolled until: 
1. An impasse has been declared by the me- 
diator; or 


In an extremely 
limited 
circumstance, a 
mediator may be 
called upon to clarify 
confusion caused by 
@ scrivener’s error in 


the drafting of a 
settlement agreement 


2. The mediator has reported to the court 
that no agreement was reached. 


Subsection (b) provides: 


Sections 45.061 and 768.79 notwithstanding, 
an offer of settlement or an offer or demand 
for judgment may be made at any time after 
an impasse has been declared by the media- 
tor, or the mediator has reported that no 
agreement was reached. An offer is deemed 
rejected as of commencement of trial. 


Although a number of outstanding 
scholarly articles about the offer of judg- 
ment rules have been written, there is 
confusion as to how these statutes ap- 
ply to mediated cases. 

In Nordyne, Inc. v. Florida Mobile 
Home Supply, 625 So. 1283 (Fla. 1st 
DCA 1993), the First District held that 
the plaintiff was not entitled to attor- 
neys’ fees and costs under Ch. 44 pro- 
viding for such award in case of rejec- 
tion of the demand for judgment made 
at any time after the mediator declares 
an impasse where the plaintiff did not 
inform the defendant of its intent to rely 
on that statute when it served its de- 
mand for judgment. 

A similar result was reached by the 
Third District Court of Appeal in Wright 
v. Caruana, 640 So. 2d 197 (Fla. 3d DCA 
1994), in which the trial judge entered 
a final judgment in favor of plaintiff, 
and subsequently entered orders relat- 
ing to costs and attorneys’ fees, from 
which cross appeals were taken. The 
Third District held that the defendants’ 
offer of judgment, made less than 30 
days prior to trial, could not serve as a 
basis for an award of costs or attorneys’ 
fees where the offeror who intends to 
rely upon Ch. 44 does not so state his 
reliance on the statute. 
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Factually, plaintiff sued defendants 
for negligence in an automobile acci- 
dent. Prior to trial, the court referred 
the case to mediation. The mediation 
was held on December 9, 1992, and re- 
sulted in an impasse. On December 10, 
1992, defendants filed an offer of judg- 
ment pursuant to F.S. §768.79 in the 
amount of $4,000. Plaintiff did not re- 
spond, and the case went to trial on 
January 6, 1993. On January 8, 1993, 
the jury returned a verdict for plaintiff 
and jury award of $2,040. After receiv- 
ing the verdict, plaintiff immediately 
filed an acceptance of the defendants’ 
$4,000 offer to judgment. The trial court 
later entered a final judgment for plain- 
tiff in the amount of $2,040, and re- 
served jurisdiction to tax costs. 

The Third District held that, “an of- 
fer of judgment must be made so that 
the offeree has 30 days in which to 
timely accept it. An offer that does not 
comply with this requirement, although 
accepted, may not serve as the basis for 
an award of costs or attorney’s fees.” 

Relying on Nordyne, the Third Dis- 

trict continued: 
The Caruanasg’ offer was in fact made imme- 
diately following court-ordered mediation 
which had reached an impasse. However, an 
offeror who intends to rely on Section 
44.102(5)(b) must so indicate in the offer of 
judgment itself. Since the Caruanas’ offer did 
not indicate an intent to rely on Section 
44.102(5)(b), they may not now benefit from 
the statute’s provisions. 

Finally, the case of Puleo v. Knealing, 
654 So. 2d 148 (Fla. 4th DCA 1995), has 
contributed confusion among the dis- 
tricts. The Fourth District reviewed the 
trial court’s decision to deny defendants’ 
motion to tax attorneys’ fees and costs 
against the plaintiff, as well as the fi- 
nal judgment and cost judgment. The 
Puleos were defendants in a personal 
injury lawsuit resulting from an auto 
accident involving plaintiff, Knealing. 
A court-ordered mediation resulted in 
an impasse. Fifteen days after the me- 
diation, and 11 days before trial, defen- 
dants, pursuant to F.S. §768.79 (1989), 
served an offer of judgment in the 
amount of $15,001 upon the plaintiff. 
Plaintiff rejected this offer. At trial, the 
jury returned a verdict in favor of plain- 
tiff in the amount of $15,000 which, 
when reduced by collateral sources, re- 
sulted in a judgment against the defen- 
dants of $5,000, almost 67 percent less 
than the amount of defendants’ origi- 
nal offer of judgment. The trial court 
denied the defendants’ motion to assess 


ig 

it 

; 

: 
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costs and fees under §768.79, stating as 
one of its reasons that the defendants’ 
offer of judgment was not timely served. 

The Fourth District explored the is- 
sue of whether the defendants’ offer of 
judgment had been timely served upon 
the plaintiff. The court cited F.S. 
§44.102(6)(G) and held that by specifi- 
cally referencing §768.79 in §44.102(6), 
the legislature left no doubt that it in- 
tended all provisions of §768.79 to ap- 
ply, following a court-ordered mediation 
which results in an impasse. The court 
observed that under Ch. 44, a court-or- 
dered mediation which results in an 
impasse “simply modifies the time limi- 
tations imposed by Section 768.79 by 
allowing either party to serve a new 
offer at any time prior to trial” and 
found that the trial court erred in de- 
termining that defendants’ offer of judg- 
ment was untimely. 

The Fourth District also found it was 
error for the trial court to deny fees and 
costs due to the defendants’ failure to 
inform the plaintiff of their intent to 
rely on §44.102, acknowledging that its 
holding conflicted with the decisions of 
sister courts in Wright and Nordyne. 
The court certified to the Supreme 


Court the following question as one of 
great public importance: 


DO THE TIME REQUIREMENTS IN 
SECTION 44.102, FLORIDA STATUTES 
(1993) REPRESENT AN UNCONSTITU- 

TIONAL INTRUSION OF THE LEGISLA- 
TURE ON THE RULE-MAKING AU- 
THORITY OF THE SUPREME COURT IN 
LIGHT OF THE SUPREME COURT'S 
ANALYSIS IN TIMMONS V. COMBS, 608 
SO. 2D 1 (FLA. 1992)? 


On October 26, 1995, the Supreme 
Court of Florida granted review in this 
case. Supreme Court Case No. 85,849 
(Knealing v. Puleo). 

Recently, the Supreme Court of 
Florida answered this certified question 
in the affirmative. In Knealing v. Puleo, 
__So. 2d__, 21 Fla. L. Weekly S263 
(Fla. June 20, 1996), the court declared 
the time requirements set forth in 
§44.102(6) unconstitutional. The court 
read §44.102(6) as setting forth “only 
procedural requirements,” which “in- 
trudes upon the rule-making authority 
of the Supreme Court.” The court held 
that an offer of judgment made after an 
unsuccessful mediation must still com- 
ply with the time requirements of 
$768.79 as incorporated into Fla. R. Civ. 


P. 1.442. The court quashed the deci- 
sion in Puleo and approved Nordyne to 
the extent it was consistent with the 
court’s opinion. The Supreme Court re- 
manded and directed the district court 
to affirm the circuit court’s judgment 
denying the assessment of fees and 
costs on the basis that the offer of judg- 
ment was not timely served. 

The Supreme Court relied upon the 
Fifth District’s decision in Ong v. Mike 
Guido Properties, 668 So. 2d 708 (Fla. 
5th DCA 1996), in which the Fifth Dis- 
trict adopted the rationale of the 
Nordyne court and disagreed with the 
view expressed in Puleo. In footnote 6 
of its opinion, the Supreme Court stated 
that its conclusion was in accord with 
“the well-reasoned opinion of the Fifth 
District in Ong.” Footnote 6 continues: 


The issue before the District Court in Ong 
was whether §44.102(6)(a) was unconstitu- 
tional. The plaintiff served a demand for 
judgment and after obtaining a judgment for 
twenty-five percent more than the demand 
moved for fees pursuant to §768.79. The de- 
fendants claimed the 30-day acceptance pe- 
riod provided in §768.79 had not elapsed due 
to the tolling provision in §44.102(6)(a) and 
that the plaintiff was thus not entitled to 
fees. The plaintiff did not contend that 
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§44.102(b) entitled him to fees but instead 
alleged that §44.102(6)(a) violated the sepa- 
ration-of-powers doctrine. The court agreed. 
The court also acknowledged its agreement 
with the decision in Nordyne finding Section 
44.102(b) unconstitutional although that 
provision was not expressly before the court.” 


Finally, the Supreme Court also ob- 
served in this footnote that “we agree 
with the decision in Ong, that Section 
44.102(6) can be separated from this 
statute without any adverse effect on 
its remaining portions.” 


Authority to Settle 
Rule 1.720(b) of the Florida Rules of 
Civil Procedure provides that: 


[U]nless stipulated by the parties or changed 
by order of the court, a party is deemed to 
appear at a mediation conference if the fol- 
lowing persons are physically present: 


(1) The party or its representative having 
full authority to settle without further con- 
sultation. 


(2) The party’s counsel of record, if any. 


(3)A representative of the insurance carrier 
for any insured party who is not such 
carrier’s outside counsel and who has full 
authority to settle up to the amount of the 
plaintiff’s last demand or policy limits, 
whichever is less, without further consulta- 
tion. 


In 1994, the Supreme Court of 
Florida amended the Rules of Civil Pro- 
cedure to add subsection (3) requiring 
insurance carriers participating in me- 
diation to send a representative with a 
specified minimum level of settlement 
authority to a mediation session. Some 
insurance carriers argued it was cost- 
prohibitive and logistically impractical 
to send highest-level decision makers 


to every mediation proceeding involv- 
ing the company. However, the court 
stated these concerns were “partially 
allayed” by a provision allowing the 
court to waive the requirement upon 
proper motion. The court also stated 
that “the mediation process has proved 
to be most successful when the parties 
are physically present and fully pre- 
pared to settle.” Significantly, Rule 
1.720(b)(3) applies exclusively to insur- 
ance companies, and does not apply to 
self-insured business entities. (Jn re 
Florida Rules of Civil Procedure, 641 
So. 2d 343 (Fla. 1994).) 

Physicians Protective Trust Fund v. 
Overman, 636 So. 2d 827 (Fla. 5th DCA 
1994), was a medical malpractice ac- 
tion. After a self-insured trust provid- 
ing the physician/defendant profes- 
sional liability insurance coverage 
failed to send a representative to me- 
diation with full settlement authority, 
as required by the trial court’s order, 
the court ordered the entire board of 
trustees to attend a resumption of the 
mediation conference, as a sanction for 
failing to comply with the mediation 
order. The insurer sought an emergency 
issuance of a writ of certiorari to quash 
the order. The mediator adjourned the 
mediation after some four hours be- 
cause the defendant had no dollar au- 
thority. The plaintiffs filed a motion for 
sanctions pursuant to Rule 1.720(b). 
The trial court ordered the entire board 
of trustees of the trust fund to appear 
at the rescheduled mediation confer- 
ence. 

The board’s counsel advised the court 
that the board was willing to “irrevoca- 
bly” confer upon a high-ranking trust 
fund employee the “full authority to 
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enter into complete negotiations on the 
case,” and “total and complete author- 
ity to settle this case all the way up to 
and including the entire policy limits 
at his sole discretion, with no further 
consultation. .. .” 

The Fifth District held that the trial 
court did not depart from the essential 
requirements of law in ordering the 
entire board to attend the mediation 
conference and declined to interfere by 
certiorari. The appellate court also 
stated that the fund’s claim that the 
order imposed an unreasonable hard- 
ship upon some of the board’s members 
was a matter to be presented to the trial 
court. 

Chief Judge Harris’ concurring opin- 
ion is insightful. While agreeing that 
sanctions were appropriate in this case 
because the trust fund failed to comply 
with the requirements of Rule 1.720(b), 
he observed: “I believe, however, that 
the sanction of requiring all of the trust- 
ees to attend the next mediation hear- 
ing is unnecessarily harsh and should 
be framed in the alternative—come 
yourself or send someone with full au- 
thority.” In footnote 1 of his opinion, 
Judge Harris astutely remarked: “Had 
the representative testified that he had 
the same authority as the trustees to 
settle, i.e., full authority but no incli- 
nation, we would not be considering the 
issue now.” 

The case of Western Waste Industries, 
Inc., of Florida v. Achord, 632 So. 2d 680 
(Fla. 5th DCA 1994), also sheds light 
on the extent of parties’ responsibilities 
to attend mediation with full authority 
to settle. Plaintiffs moved to set aside a 
mediation agreement based on defen- 
dants’ failure to comply with the re- 
quirement of the mediation order that 
they send someone to mediation who 
had “full authority.” The trial court 
found that the defendants violated the 
order and set aside the agreement. De- 
fendants petitioned for certiorari re- 
view. 

The Fifth District held: 1) the order 
setting aside the mediation agreement 
was reviewable by certiorari, and 2) 
having elected to proceed to final me- 
diation agreement, the plaintiffs could 
not be allowed to avoid their agreement 
on the basis of alleged antecedent rule 
and order violations. The appellate 
court granted the writ, quashed the 
trial court’s order, and remanded. 

The facts of this case are interesting. 
The lawsuit arose out of a collision be- 


i: 
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tween a truck owned by petitioner, West- 
ern, and a vehicle driven by the respon- 
dent, Joyce Achord, in which her son 
was a passenger. The Achords sought 
recovery of damages in negligence and 
demanded $1 million to settle the case. 
Western filed an offer of judgment pur- 


suant to F.S. §768.79, in the amount of 


$15,002. The trial court then ordered 
the parties in accordance with the me- 
diation procedures in Fla. R. Civ. P. 
1.720. 

An agreement to settle the case for 
$50,000 was reached at mediation and 
reduced to writing. The plaintiffs filed 
a motion to cancel the settlement agree- 
ment alleging that defendants had 
failed to appear at mediation with the 
requisite full authority to settle. The 
person sent to mediation by Western had 
authority to settle for an amount up to 
$40,000 and had to make a phone call 
to secure the extra $10,000. The trial 
court granted the plaintiffs’ motion to 
set aside the mediation agreement 
based on the defendants’ failure to com- 
ply with the full authority requirement 
of the trial order. The court expressed 
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the view that since $1 million was the 
amount of the most recent demand. the 
defendants had the obligation to send 
someone to mediation who had the 
power to settle in that amount. 

The Fifth District granted the writ 
of certiorari, concluding that: 
[T]he respondents, upon learning that the 
petitioners had sent someone without “full 
authority” to settle during the mediation, 
had two options—either to terminate the 
mediation and seek sanctions for the peti- 
tioners’ failure to comply with the mediation 
rule and the court’s order, or to waive the 
violation and proceed to a final mediation 
agreement. Having elected the latter, the 
respondents cannot be allowed to avoid their 


agreement on the basis of the antecedent 
rule violation. 


Essentially, the Fifth District decided 
that the plaintiffs had to elect a rem- 
edy. They could not have their cake ona 
eat it, too. 


Conclusion 

Martin I. Lipnack, a distinguished 
mediator and mediation trainer, is fond 
of saying, “In mediation, you must ex- 
pect the unexpected.” The cases dis- 
cussed in this article certainly suggest 


that this admonition is appropriate. 
Mediation is a new and rapidly evolv- 
ing profession. Lawyers, judges, and 
mediators are all struggling to under- 
stand the complexities of this relatively 
unfamiliar process. Since this profes- 
sion is so new, there are seemingly 
many more questions than answers. 
Hopefully, this article has provided you 
with some guidance, and will serve as 
a “starting point” to begin the search 
for answers. Readers, please beware. As 
these cases suggest, definitive answers 
may be elusive. Best wishes for good 
luck, good health, and good mediation.’ 


1 Effective Nov. 22, 1995, Family Media- 
tion Rule 1.740, Fla. Rules of Civil Proce- 
dure, was moved to the newly created Fam- 
ily Law Rules of Procedure and can be found 
at 12.740. Applicable portions of Rules 1.170, 
1.720 and 1.730 now appear in Rule 12.741. 

2 Also see Hedergott v. Moon, ___So. 2d__., 
21 Fla. L. Weekly D1809 (Fla. 2d D.C.A. Aug. 
9, 1996). 

3 The author gratefully acknowledges Ed- 
ward P. Ahrens, Jr., for his invaluable assis- 
tance in editing this article. 
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TRIAL LAVVYERS FORUM 


Common Law Certiorari— 


Where an Appeal Will Not Provide 
an Adequate Remedy 


n appeal after final judg- 

ment will right many 

wrongs. In some cases, how- 

ever, justice delayed is jus- 
tice denied. So the rules provide for 
immediate review of nonfinal orders in 
certain enumerated cases. See Fla. R. 
App. P. 9.130. What happens, however, 
when early in a case the trial court com- 
mits grievous error, but the rules fail 
to provide for an immediate appeal? The 
answer may lie in a writ of common law 
certiorari. 

Common law certiorari is an extraor- 
dinary writ used where no direct appel- 
late proceedings are provided by law to 
review the ruling of a lower tribunal. It 
is discretionary and is used to deter- 
mine whether the lower tribunal has 
acted in excess of its jurisdiction or has 
otherwise departed from the essential 
requirements of law.' Both district 
courts of appeal and circuit courts have 
jurisdiction to issue writs of common 
law certiorari.? The discussion here is 
limited to use of the writ by district 
courts to review nonfinal orders of cir- 
cuit courts. 


Elements of the Petition 

In Parkway Bank v. Ft. Myers Arma- 
ture Works, Inc., 658 So. 2d 646, 648 
(Fla. 2d DCA 1995), the Second District 
set forth a “three-pronged test” that a 
petition for writ of common law certio- 
rari must satisfy.* A petition must es- 
tablish: 1) a departure from the essen- 
tial requirements of the law, 2) resulting 
in material injury for the remainder of 
the trial, 3) that cannot be corrected on 
post-judgment appeal.‘ 

The Parkway Bank court noted that 
the two jurisdictional prongs of this 
test—a nonfinal order creating mate- 
rial harm irreparable by post-judgment 
appeal—must be met before the court 
has power to determine whether the 
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order departs from the essential re- 
quirements of law. The Fourth District 
in Bared & Co., Inc. v. McGuire, 670 So. 
2d 153, 156 (Fla. 4th DCA 1996), agreed 
that an “assessment of jurisdiction” is 
“the very first consideration underlying 
a petition for common law certiorari.” 
Accordingly, the petition must make 
clear at the outset that “the harm is 
incurable by final appeal.” Id. at 156- 
57; accord Sabol v. Bennett, 672 So. 2d 
93 (Fla. 3d DCA 1996). 

Once the court determines it has ju- 
risdiction over the matter, it must then 
examine the merits of the petition. The 
standard of review to be applied is 
whether the trial court’s order “departs 
from the essential requirements of law.” 
The Florida Supreme Court explained 
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the meaning of this phrase in Haines 
City Community Dev. v. Heggs, 658 So. 
2d 523 (Fla. 1995).° There, the court 
quoted from earlier decisions which, 
according to the court, captured “the 
appropriate use of the writ,” id. at 527, 
including State v. Smith, 118 So. 2d 792, 
795 (Fla. lst DCA 1960), where Judge 
Wigginton explained: “Failure to ob- 
serve the essential requirements of law 
means failure to accord due process of 
law within the contemplation of the 
Constitution, or the commission of an 
error so fundamental in character as to 
fatally infect the judgment and render 
it void. .. .” 

While it is clear that a “departure 
from the essential requirements of law”. 
means something “beyond legal error,” 
Haines City, 658 So. 2d at 527 (quoting 
Jones v. State, 477 So. 2d 566, 569 (Fla. 
1985)), that phrase nevertheless re- 
mains a rather amorphous standard 
used by the district courts as a safety 
net to review particularly egregious 
matters. Courts have applied this stan- 
dard in much the same manner as Jus- 
tice Stewart defined pornography in his 
now famous concurrence in Jacobellis — 
v. Ohio, 378 U.S. 184, 197 (1964), “I 
know it when I see it.” 


Nonfinal Orders Subject to 
Review by Certiorari 

Although the Florida Supreme Court 
has tended to restrict the scope of or- 
ders reviewable by certiorari,® the dis- 
trict courts have nevertheless deter- 
mined that certiorari can be used to 
review certain types of nonfinal orders. 
These can be classified into the follow- 
ing broad categories: 

Discovery orders. Certiorari is fre- 
quently used to review discovery orders 
that grant motions to compel or deny 
motions for protective orders to prevent 
certain discovery from occurring.’ The 


- 
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Florida Supreme Court, in Martin- 
Johnson, Inc. v. Savage, 509 So. 2d 1097, 
1099 (Fla. 1987), explained that appeal 
after final judgment from these types 
of orders is unlikely to be an adequate 
remedy because once discovery is 
wrongfully granted, the complaining 
party is beyond relief. 

This is not surprising since discovery 
of certain kinds of “cat out of the bag” 
information—such as material pro- 
tected by privilege, trade secrets, work 
product, or involving a confidential in- 
formant—could be used to injure an- 
other party outside the context of the 
litigation. Allstate Ins. Co. v. Langston, 
655 So. 2d 91, 94 (Fla. 1995). Hence, 
the injury suffered is the disclosure of 
the information itself, “since once di- 
vulged, it cannot be retracted.” Riano 
v. Heritage Corp. of South Florida, 665 
So. 2d 1142, 1144 (Fla. 3d DCA 1996). 

Of course, not every erroneous discov- 
ery order creates certiorari jurisdiction 
because some orders are subject to ad- 
equate redress by appeal from a final 
judgment. For example, certiorari usu- 
ally is not available to review orders 
that deny discovery. State Farm Mut. 
Auto. Ins. Co. v. Peters, 611 So. 2d 597, 
598 (Fla. 2d DCA 1993). Nevertheless, 
courts do have authority to review such 
orders if the petitioner would not oth- 
erwise have an adequate remedy on 
appeal.® 

Orders granting motions to conduct 
post-verdict jury interviews. Certiorari 
has also traditionally been used to re- 
view orders allowing post-verdict jury 
interviews. Baptist Hosp. of Miami, Inc. 
v. Maler, 579 So. 2d 97 (Fla. 1991); Pesci 
v. Maistrellis, 672 So. 2d 583 (Fla. 2d 
DCA 1996). The rationale for allowing 
this method of review is to preserve the 
sanctity of jury deliberations. In Pesci, 
for example, the court observed that 
“the continuing vitality of this funda- 
mental principle would be irreparably 
and materially harmed if an appellate 
court were prevented from reviewing 
the validity of a trial court’s order di- 
recting a jury interview, except on di- 
rect appeal after the interview has oc- 
curred.” Pesci, 672 So. 2d at 585. 

Orders granting or denying motions 
to disqualify counsel. An order disquali- 
fying or refusing to disqualify counsel 
from representing a party is also sub- 
ject to review by certiorari. Garner v. 
Somberg, 672 So. 2d 852 (Fla. 3d DCA 
1996).° Orders granting motions to dis- 
qualify counsel can be reviewed by cer- 


tiorari because “a litigant improperly 
deprived of the lawyer of his choice is 
irreparably harmed.” In re Estate of 
Gory, 570 So. 2d 1381, 1382 (Fla. 4th 
DCA 1990). Likewise, if a lower court 
improperly refuses to disqualify a law- 
yer from an action, the harm that would 
result from that lawyer’s continued par- 
ticipation in the case cannot be cured 
upon a subsequent appeal. This would 
arise, for example, if a court refuses to 
disqualify a lawyer where a party has 
revealed confidential information to 
that lawyer in a preliminary consulta- 
tion and an opposing party to the same 
matter subsequently retained that 
counsel for representation. 

Orders denying trial by jury. There is 
a split of authority in the district courts 
on whether orders denying trial by jury 
are reviewable by certiorari, although 
the majority of districts that have con- 
sidered the issue have concluded that 
they are. Hobbs v. Florida First Nat'l 
Bank of Jacksonville, 480 So. 2d 153, 
155 (Fla. 1st DCA 1985); Spring v. Ronel 
Refining, Inc., 421 So. 2d 46, 47 (Fla. 
3d DCA 1982); but see Ronbeck Constr. 
Co., Inc. v. Savanna Club Corp., 592 So. 


2d 344, 348 (Fla. 4th DCA 1992) (recog- 
nizing conflict with Hobbs). The ration- 
ale for allowing certiorari review of 
these types of orders is that “[t]he right 
to select the peers to which one’s cause 
will be submitted is unique and indis- 
pensable to the adversary system.” 
Spring, 421 So. 2d at 47-48. 

Orders on statutory and procedural 
requirements. Certiorari also has been 
used to review nonfinal orders that er- 
roneously apply or fail to apply certain 
procedural or statutory requirements in 
a given case. These types of orders have 
been reviewed by certiorari because the 
requirements on which they are predi- 
cated cannot be meaningfully enforced 
post-judgment. The following are illus- 
trative of these types of orders: 

¢ Orders dispensing with statutorily 
mandated presuit procedures in medi- 
cal malpractice actions. In Escobar v. 
Olortegui, 662 So. 2d 1361 (Fla. 4th 
DCA 1995), the court used certiorari to 
review an order requiring respondent 
to furnish a corroborating affidavit of a 
medical expert pursuant to F.S. Ch. 766 
in a dental malpractice action. The 
court held that review by certiorari was 
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appropriate because the effect of the 
order was to abate the malpractice ac- 
tion until petitioner complied with the 
affidavit requirement. The court con- 
cluded that this constituted irreparable 
harm because petitioner had a right to 
proceed with her suit without furnish- 
ing the affidavit, but was effectively 
being denied that right by the order.” 

e Orders in which court refused to 
apply statute requiring criminal judg- 
ments to be given collateral estoppel ef- 
fect in victim’s civil action. In Board of 
Regents v. Taborsky, 648 So. 2d 748 (Fla. 
2d DCA 1994), review denied, 654 So. 
2d 920 (Fla. 1995), the court invoked 
its certiorari jurisdiction to review this 
type of order. There, the respondent in 
an earlier criminal proceeding had been 
convicted of second degree grand theft 
of certain research and theft of trade 
secrets. The trial court took judicial 
notice of the criminal proceeding, but 
refused to enter summary judgment in 
the civil proceeding. In granting certio- 
rari and directing that summary judg- 
ment be entered against respondent, 
the court concluded that “[fjor the 
courts to refuse to require summary 
judgment to be entered in such circum- 
stances would clearly thwart the intent 
of the Legislature” in enacting F.S. 
§§772.14 and 775.089(8). 

¢ Orders relating to the procedural 
requirements for allowing a claim for 
punitive damages to be asserted. In 
Globe Newspaper Co. v. King, 658 So. 
2d 518, 520 (Fla. 1995), the court held 
that F.S. §768.72 created a substantive 
legal right not to be subject to a puni- 
tive damages claim until the trial court 
makes a determination that there is a 
reasonable evidentiary basis for recov- 
ery of punitive damages. Therefore, the 
court concluded that certiorari should 


be granted “in instances in which there 
is a demonstration by a petitioner that 
the procedures of §768.72 have not been 
followed.” Id." 

e Orders dissolving or continuing a 
lis pendens. There is a split of author- 
ity on whether this type of order is re- 
viewable by certiorari. Certiorari was 
used to review this type of order in 
Lennar Florida Holdings, Inc. v. First 
Family Bank, 660 So. 2d 1122 (Fla. 5th 
DCA 1995). There, the petitioner 
sought certiorari review of an order 
denying its motion to dissolve a notice 
of lis pendens. In granting certiorari, 
the Fifth District concluded that the 
bank had failed to demonstrate a suffi- 
cient nexus between its complaint and 
the property described in the lis pen- 
dens. Accordingly, it granted the peti- 
tion and quashed the trial court’s order 
denying the motion to dissolve lis pen- 
dens. 


Framing an Effective Petition 

It goes without saying that in order 
to successfully seek certiorari review of 
a court’s nonfinal order, a petition must 
establish the ingredients of certiorari— 
irreparable injury that cannot be cor- 
rected on final appeal, caused by a de- 
parture from the essential require- 
ments of law. Of course, the best way to 
do this is to frame the issue, to the ex- 
tent possible, in terms of the case law 
holding such relief to be appropriate. 
Beyond that, however, the likelihood of 
obtaining this relief can be enhanced 
by following certain rules of advocacy. 

It is critical that the petition make 
clear at the outset why the case requires 
this extraordinary relief. It is helpful if 
the issue implicates the public interest 
or the proper administration of justice. 
At a minimum, however, it is essential 


ation. 


the opinion. 
September Bar Journal Directory. 


Journal invites Manuscripts 


The Florida Bar Journal Editorial Board encourages Bar members to 
submit articles on evolving issues in Florida law for publication consider- 


Analysis, opinion, and criticism of the present state of the law are 
also encouraged as long as such analysis is accompanied by sufficient 
legal authority on all sides to enable the reader to assess the validity of 


Guidelines for submission are printed on page 546 of the 1996 


Manuscripts may be submitted to Editor, The Florida Bar Journal, 650 
Apalachee Parkway, Tallahassee, Florida 32399-2300. 


58 THE FLORIDA BAR JOURNAL/OCTOBER 1996 


to explain as concisely, directly, and co- 
gently as possible why the party will 
suffer irreparable harm if the case is 
allowed to proceed to trial with the er- 
ror uncorrected. The statement of the 
case and facts is critical in this regard, 
and all facts necessary to demonstrate 
the nature of the irreparable harm 
should be set forth at that point. Ide- 
ally, the district court should be able to 
recognize the existence of such harm 
from that statement, without the need 
to wait for the actual argument. 

Moreover, although it is not enough 
to simply show that the trial court’s 
ruling was wrong, the stronger the case 
can be made that error was committed, 
the more receptive the appellate court 
generally will be to granting the relief 
requested. By the same token, the 
stronger the case can be made that jus- 
tice and simple fairness require correc- 
tion of a ruling, the more likely it will 
be that the district court will decide to 
exercise its discretion and grant the 
writ. No matter how wrong the ruling 
may be, it also must be shown that jus- 
tice is truly being denied as a result of 
the ruling. 

Finally, the narrower the relief being 
sought, the greater the chances the pe- 
tition will be accepted. For example, 
rather than requesting a denial of all 
discovery on a particular issue as be- 
ing irrelevant, the petitioner’s position 
will be greatly enhanced by simply urg- 
ing that privileged or proprietary docu- 
ments should not be required to be pro- 
duced. 


Conclusion 

Although certiorari provides a nar- 
rower scope of review than that on ap- 
peal,'* it nevertheless remains “one of 
the most frequently called upon extraor- 
dinary remedies in Florida and one 
which constitutes a substantial part of 
Florida appellate practice.” Accord- 
ingly, practitioners should become fa- 
mniliar with this appellate remedy in the 
event they need to seek review of a 
nonfinal order that is not otherwise 
subject to an immediate appeal. 0 


1 See, e.g., Haines City Community Dev. v. 
Heggs, 658 So. 2d 523 (Fla. 1995); Kilgore v. 
Bird, 6 So. 2d 541 (Fla. 1942); All Weather 
Control v. Wawerczyk, 600 So. 2d 517 (Fla. 
1st D.C.A. 1992). 

2 The Florida Supreme Court no longer has 
constitutional power to issue writs of com- 
mon law certiorari. See Haines City, 658 So. 


= 


2d at 525 n.2; Fia. Const. art. V, §4(b)(3). 
While the Constitution does authorize five 
other types of certiorari to the Supreme 
Court, those are beyond the scope of this 
article. See Fia. Const. art. V, §3(b)(3). Dis- 
trict courts may issue writs of common law 
certiorari to review nonfinal orders of cir- 
cuit courts other than those immediately 
appealable under Rule 9.130 and final or- 
ders of circuit courts acting in their review 
capacity. Fa. Const. art. V, §4(b)(3); Fla. R. 
App. P. 9.030(b)(2). Circuit courts may issue 
such writs to review nonfinal orders of 
county courts and final orders of local ad- 
ministrative tribunals that are not subject 
to the jurisdiction of the district courts. FLa. 
Const. art. V, §5(b); Fla. R. Civ. P. 1.630; 
Cherokee Crushed Stone, Inc. v. City of 
Miramar, 421 So. 2d 684 (Fla. 4th D.C.A. 
1982). 

3 The procedural requirements for filing a 
petition for writ of common law certiorari 
are set forth in Fla. R. App. P. 9.100. A peti- 
tion must be filed within 30 days of rendi- 
tion of the order to be reviewed, which is a 
jurisdictional time limitation. Princess 
Cruises, Inc. v. Edwards, 611 So. 2d 598 (Fla. 
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2d D.C.A. 1993); Department of HRS v. Ca- 
reer Service Comm’n, 448 So. 2d 18 (Fla. 1st 
D.C.A. 1984). In addition, the mere filing of 
the petition does not automatically stay the 
trial court proceedings pending resolution of 
the petition. A stay may be sought with the 
trial court under Fla. R. App. P. 9.310(a). If 
necessary, further review of the trial court’s 
stay order may be obtained from the district 
court by motion pursuant to Fla. R. App. P. 
9.310(f). 

‘In Bared & Co., Inc. v. McGuire, 670 So. 
2d 153, 157 (Fla. 4th D.C.A. 1996), the 
Fourth District stated that it would com- 
press the three-pronged test set forth in 
Parkway Bank into two, concluding that 
“harm is not irreparable if it can be corrected 
on final appeal.” 

5 Haines City was discussing the standard 
to be used in reviewing a circuit court ap- 
pellate decision, but the same definition of 
the phrase “departure from the essential 
requirements of law” applies to certiorari 
proceedings to review nonfinal circuit court 
orders. See also Combs v. State, 436 So. 2d 
93, 96 (Fla. 1983). 

8 See, e.g., Weir v. State, 591 So. 2d 593 (Fla. 
1991) (declining to extend certiorari review 
to rulings in criminal cases after jeopardy 
has attached); State v. Pettis, 520 So. 2d 250 
(Fla. 1988) (while some pretrial evidentiary 
rulings may qualify for certiorari, extraor- 

writ is reserved for situations involv- 
ing violation of clearly established principle 
of law resulting in miscarriage of justice). 

7 See, e.g., Allstate Ins. Co. v. Langston, 655 
So. 2d 91 (Fla. 1995); Uniroyal Goodrich Tire 
Co. v. Eddings, 673 So. 2d 131 (Fla. 4th 
D.C.A. 1996); Variety Children’s Hospital v. 
Mishler, 670 So. 2d 184 (Fla. 3d D.C.A. 1996). 

8 See, e.g., Estate of Schwartz v. H.B.A. 
Management, Inc., 673 So. 2d 116 (Fla. 4th 
D.C.A. 1996); Medero v. Florida Power & 
Light Co., 658 So. 2d 566 (Fla. 3d D.C.A. 
1995). 

® See also Zarco Supply Co. v. Bonnell, 658 
So. 2d 151 (Fla. 1st D.C.A. 1995); In re Es- 
tate of Gory, 570 So. 2d 1381 (Fla. 4th D.C.A. 
1990). 

10 See also Davis v. Orlando Regional Medi- 
cal Ctr., 654 So. 2d 664 (Fla. 5th D.C.A. 
1995); St. Anthony’s Hosp., Inc. v. Lewis, 652 
So. 2d 386 (Fla. 2d D.C.A. 1995), review de- 
nied, 658 So. 2d 991 (Fla. 1995). 

1 The court held that if the judge complied 
with the procedural requirements of the stat- 
ute, the judge’s determination that there was 
sufficient evidence to allow a punitive dam- 
ages claim to be made is not subject to re- 
view by certiorari. 

12 Accord Space Dev., Inc. v. Florida One 
Constr., Inc., 657 So. 2d 24 (Fla. 4th D.C.A. 
1995); James v. Wolfe, 512 So. 2d 954 (Fla. 
2d D.C.A. 1987); but see Munilla v. Espinosa, 
533 So. 2d 895 (Fla. 3d D.C.A. 1988) (pre- 
ferred method of reviewing orders to dissolve 
lis pendens or require a bond should be by 
nonfinal appeal tested by same principles 
relating to issuance of a temporary injunc- 
tion order refusing to vacate same). 

13 G-W Dev. Corp. v. Village of N. Palm Beach 
Zoning Bd. of Adjustment, 317 So. 2d 828 
(Fla. 4th D.C.A. 1975). 

4 William A. Haddad, Common Law Writ 
of Certiorari in Florida, 29 U. Fta. L. Rev. 
207, 208 (1977). 
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Trust Fund Recovery Penalty: 
Personal Liability for an Employer’s Failure 
to Pay Its Employees’ Withholdings to the IRS 


he Internal Revenue Ser- 

vice has an arsenal of re- 

demptive collection statutes 

and regulations. It can lien 
and levy a taxpayer’s property any- 
where in the nation, sometimes with- 
out a judicial determination of the debt 
amount.' One of the IRS’ most power- 
ful weapons is the trust fund recovery 
penalty, which renders individuals per- 
sonally liable for an employer’s unpaid 
payroll taxes. 

This article outlines the elements 
necessary for the IRS to assert this pen- 
alty against responsible persons for the 
Florida business lawyer.’ It describes 
the administrative procedures that may 
be used to defend against the assess- 
ment of this penalty or to seek a refund 
of the penalty through litigation. This 
article also includes considerations and 
practice pointers for representing the 
responsible person. The 11th Circuit 
Court of Appeals has authored several 
opinions on this issue, as have all of the 
Florida district and bankruptcy courts. 
Therefore, there is a substantial body 
of binding case law to guide the Florida 
business lawyer in defending the as- 
sessment of the penalty, suing for a re- 
fund, or determining the correct 
amount of the penalty in a bankruptcy 
proceeding.® 


Payroll Taxes 

Employers must withhold income 
taxes and Federal Insurance Contribu- 
tion Act (FICA) taxes from their em- 
ployees’ paychecks.‘ The employer must 
also match each employee’s portion of 
the FICA taxes. The employer holds the 
withheld income and FICA taxes in 
trust for the U.S. Treasury—hence, the 
nickname “trust fund” taxes.* The em- 
ployer must pay the withholdings and 
the matching funds to the IRS.’ The 
employees receive credit for the with- 
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held taxes even if not paid over and the 
government’s only recourse for unpaid 
amounts is against the employer.® 

An employer’s nonpayment of the 
withheld taxes exposes certain persons 
to a penalty in the amount of the de- 
fault.® Section 6672 of the Internal Rev- 
enue Code imposes this penalty on in- 
dividuals within the employer’s 
organization who 1) have the responsi- 
bility to collect, account for, or pay over 
the taxes but 2) willfully fail to do so by 
providing as follows: 


Sec. 6672. Failure to collect and pay over tax, 
or attempt to evade or defeat tax. 


(a) General rule. 


Any person required to collect, truthfully 
account for, and pay over any tax imposed 
by this title who willfully fails to collect such 
tax, or truthfully account for and pay over 
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such tax, or willfully attempts in any man- 
ner to evade or defeat any such tax or the 
payment thereof, shall, in addition to other 
penalties provided by law, be liable to a pen- 
alty equal to the amount of the tax evaded, 
or not collected, or not accounted for and paid 
over." 

The IRS need not attempt collection 
from the employer before imposing the 
penalty on its responsible persons.” 
Although termed a penalty, the remedy 
is civil in nature, not penal." The pen- 
alty is merely a method of collecting a 
tax which is due and owing." It does 
not include interest or penalties in- 
curred by the employer.” In fact, it is 
assessed and collected like a tax."® 
© Who Is a Responsible Person? 

Only persons required to collect, ac- 
count for, or pay over the withholdings 
for the employer are subject to the pen- 
alty. A“person” is defined statutorily as 
“an officer or employee of a corporation 
or a member or employee of a partner- 
ship.”!” But courts construe the term to 
include both natural persons and arti- 
ficial entities, such as corporations and 
partnerships.” 

Being a responsible person is a “mat- 
ter of status, duty and authority, not 
knowledge.” For example, a corporate 
president, who has the duty and author- 
ity to ensure that the corporation’s 
creditors are paid, is a person respon- 
sible to pay withholdings over to the 
IRS.” In Thibodeau v. United States, 
828 F.2d 1499 (11th Cir. 1987), the 11th 
Circuit Court of Appeals ruled that a 
president of a corporation, who was also 
a director and the registered agent, was 
a responsible person as a matter of law 
because he had the corporate authority 
and duty to assure that the trust fund 
taxes were paid to the IRS.”! 

Individuals other than a corporate 
president also can be responsible per- 
sons.” Stock ownership, holding corpo- 
rate office, day-to-day managerial au- 


thority, controlling financial affairs of 
the business, and the ability to hire and 
fire employees are all indicia of respon- 
sible persons.”* Even though mere 
shareholders do not seem exposed un- 
der the statute, a 100 percent share- 
holder is generally deemed to be a re- 
sponsible person based on the 
shareholder’s broad statutory power to 
control the corporation.“ Delegation of 
payroll responsibilities does not relieve 
the responsible person of liability.” 

The 11th Circuit embraces a “broad 
and functional” test to determine re- 
sponsible-person status for persons 
other than those with absolute author- 
ity to control corporate finances.” The 
most critical factor, other than corpo- 
rate status or duty, is check-signing 
authority. Any corporate officer with 
such authority is likely a responsible 
person.”’ Any other person with check- 
signing authority is a responsible per- 
son if he or she has the power to exer- 
cise independent judgment on the 
timing, amount, and priority of pay- 
ment to creditors.” Obeying a superior’s 
instructions not to pay over the taxes 
does not relieve one with check-signing 
authority of responsible-person liabil- 
ity.” 

Employers generally have more than 
one responsible person.” The IRS does 
not assess a trust fund recovery pen- 
alty against the most responsible per- 
son; it assesses penalties against all 
responsible persons.*' Multiple respon- 
sible persons are jointly and severally 
liable for the penalty (even though the 
government is entitled to only one sat- 
isfaction of the unpaid withholdings), 
and they are not entitled to an appor- 
tionment of liability between them.” 

There is a split of authority on 
whether a responsible person who sat- 
isfies a trust fund recovery penalty may 
sue another responsible person for con- 
tribution. There is no federal common- 
law right to such a remedy, and §6672 
does not create one.* Thus, the federal 
courts do not have jurisdiction to en- 
tertain a contribution suit, unless, of 
course, another basis of federal juris- 
diction exists.** Federal courts have 
stressed the absence of statutory au- 
thority, the statute’s willfulness ele- 
ment, and its penal nature in ruling 
that no federal right of contribution 
exists.** Some federal courts, however, 
have left the contribution determina- 
tion to state law.* In Laub v. Ross, 818 
F. Supp. 340 (S.D. Fla. 1993), the U.S. 


District Court for the Southern District 
of Florida stated that it was up to the 
Florida courts to determine whether 
such a right existed.” The contribution 
issue is undecided in Florida at this 
time. 
© What Constitutes Willful Failure? 
The IRS has the burden of establish- 
ing responsible-person status. The bur- 
den of proof then shifts to the respon- 
sible person to show that he or she did 
not willfully fail to collect, account for, 
or pay over the payroll taxes.* The term 
“willfulness,” as used in the criminal tax 
statutes, means a “voluntary, inten- 
tional violation of a known legal duty.”® 
But the culpability standard for the 
trust fund recovery penalty is not so 
rigid.” Fraudulent or criminal motive 
need not be shown, only a conscious 
decision not to pay the taxes.*' At least 
one court has held that directing or al- 
lowing payment to creditors other than 
the IRS with knowledge of unpaid 
withholdings demonstrates a willful 
failure to pay over the taxes. Thus, in 
this situation, a responsible person 
must prove that “he did not pay any 
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creditors after he became aware of the 
withholding tax problem” to prove lack 
of willfulness.“ 

A reckless disregard of a known or 
obvious risk that the payroll taxes are 
not being paid can also constitute will- 
fulness.“ The IRS uses this argument 
when the responsible person claims to 
have been unaware of the nonpayment. 
A responsible person therefore acts will- 
fully by ignoring obvious signs of insol- 
vency or failing to correct financial mis- 
management.“ Using withholdings to 
pay other creditors during the tax pe- 
riod, with the expectation that the 
withholdings will be available on the 
due date, creates an obvious risk of non- 
payment and is also willful.“ Although 
there is no requirement to segregate the 
employer’s funds from those withheld, 
failure to segregate creates a risk of 
nonpayment and is an indicium of will- 
fulness.“ 


Procedure and Remedies 

The responsible person has both ad- 
ministrative and judicial remedies to 
counter the imposition of the trust fund 


e Know how to 
cover all your 
offshore 

needs 


COMPANY (OMC) 
its 40 years of experience as an 
ternational management service company 
MAIL FORWARDING * INVOICING & TRADE SERVICES * CONSHETING 
LETTERS OF CREDIT TRUST OFFICE & ADMINISTRAZ{VE SERVICES 
For further information, includifg 

brochures and fee scheduleg 

OVERSEAS SERVICES INTERNATIONAL CORR 
Brickell Avenue, Suite 850 : 

Miami, Florida 33131, U.S.A. 

Tel.: (305)374-4474 / Fax: (305) 374-4224 | : 

THE FLORIDA BAR JOURNAL/OCTOBER 1996 61 


recovery penalty. There is a small win- 
dow of opportunity to assert adminis- 
trative remedies, which are available 
without the necessity of paying the tax. 
Failing to resolve the situation at the 
administrative level requires the re- 
sponsible person to pay the tax and then 
sue for a refund. The responsible per- 
son may also have remedies in the 
bankruptcy court. 

© Administrative Procedures 

The IRS must send the responsible 
person notice and demand for payment 
of the trust fund recovery penalty to 
collect it administratively.“ This notice 
is commonly referred to as a “60-day 
letter” because the responsible person 
has 60 days to request consideration of 
the penalty by the IRS Appeals Office.” 
The responsible person must affirma- 
tively request consideration by the ap- 
peals office.© A written protest with a 
statement of disputed issues is good 
practice and required if the amount at 
issue is greater than $10,000 for any 
taxable period.*' The responsible per- 
son may seek an appeals conference 
before or after payment, but not after 
assessment.” Failure to appeal leads to 
assessment of the penalty at the end of 
the 60-day period. 

The appeals office has exclusive and 
final authority to settle trust fund re- 
covery penalty cases.™ Proceedings be- 
fore the appeals office are informal and 
testimony is not taken (although facts 
may be submitted by affidavit). An 
appeals conference is the responsible 
person’s best opportunity to resolve the 
penalty via settlement because at this 
stage the IRS must consider the costs 
and hazards of litigating the case. The 
appeals officer memorializes a settle- 
ment on IRS Form 870-AD, which indi- 
cates the responsible person’s waiver of 
refund claims and consent to assess- 
ment and collection.” Failing settle- 
ment, the IRS assesses the penalty and 
begins collection procedures.” 
© Refund Litigation 

The responsible person who does not 
settle must pay the penalty and then 
litigate for a refund to contest liability.™ 
The U.S. Court of Federal Claims and 
the U.S. district courts have jurisdic- 
tion for such suits only after full pay- 
ment and a denied claim for refund. 
Trust fund recovery penalties, however, 
are devices to collect a divisible tax.” 
This allows the responsible person to 
pay the amount withheld from one em- 
ployee during one quarter and then 


While not binding 
legal authority, the 
IRS Collection 
Division’s policy is 
not to assess the 
responsible persons 
if a plan of 
reorganization is 
confirmed and 


current 


apply for a refund of just that portion. 
Denial of a claimed refund for one 
employee’s quarterly withholdings 
grants the responsible person access to 
the court for a refund suit, but the IRS 
always counterclaims for the balance of 
the penalty. It may also implead other 
defendants.® The IRS usually suspends 
collection activities while the divisible 
tax refund litigation is pending.* The 
responsible person is entitled to a jury 
trial on the responsibility and willful- 
ness issues.© 
¢ A Responsible Person’s Bankruptcy 
A trust fund recovery penalty is not 
dischargeable under any filing chapter 
of the Bankruptcy Code, notwithstand- 
ing the age of the taxes or the date of 
the assessment.© The bankruptcy 
court, however, has jurisdiction to. de- 
termine a debtor’s tax liabilities regard- 
less of payment.” This jurisdiction is 
not invoked if a determination is irrel- 
evant to the administration of the bank- 
ruptcy case, which occurs when there 
will be no distribution to the IRS.® 
Although not dischargeable, a trust 
fund recovery penalty may be paid 
through a plan of reorganization under 
Ch. 11 or 13. Ch. 11 allows the respon- 
sible person six years to satisfy all out- 
standing IRS tax claims and Ch. 13 al- 
lows up to five years.” Ch. 13 also offers 
a “super discharge” that may discharge 
the penalty if the IRS has not recorded 
a tax lien and fails to timely file a proof 
of claim with the bankruptcy court.” 
© An Employer’s Bankruptcy 
An employer’s Ch. 11 bankruptcy 
may benefit the responsible person if 
the business is a going concern. IRS 
policy permits taxpayers whovoluntar- 
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ily submit payments to the IRS to des- 
ignate which liabilities the payments 
satisfy.”! An employer’s payments to the 
IRS through a Ch. 11 plan are consid- 
ered voluntary if such a designation is 
necessary for the reorganization’s suc- 
cess.” Thus, the employer in Ch. 11 may 
designate its payments to the IRS to 
satisfy first the trust fund tax liability, 
thereby reducing the responsible 
person’s exposure.” While not binding 
legal authority, the IRS Collection 
Division’s policy is not to assess the re- 
sponsible persons if a plan of reorgani- 
zation is confirmed and current.” 


Considerations in Defending 
the Responsible Person 

1) Responsible-Person Status. Verify 
the time associated with the employer. 
The responsible person may not have 
been employed for all of the tax periods 
in question. This is especially important 
if there was a management change or a 
sale of the business. 

2) Notice of Proposed Assessment. The 
IRS must send the notice of proposed 
assessment to the responsible person’s 
last known address.” An assessment 
following a notice sent to the incorrect 
address is invalid and reassessment 
may be outside the statute of limita- 
tions. 

3) Statute of Limitations. The trust 
fund recovery penalty is assessed and 
collected like any other tax. The IRS 
must assess taxes within three years 
from the later of the due date of the re- 
turn or the date the return was filed.” 
Thus, the IRS must assess the trust 
fund recovery penalty within three 
years from the later of the filing or due 
date of the employer’s Form 940.” Since 
the IRS often assesses for many peri- 
ods at one time, examine these dates 
for staleness. 

4) Calculate the Tax. The responsible 
person is not liable for the FICA taxes 
matched by the employer or any penal- 
ties and interest assessed against the 
employer.” Review the penalty notice 
or assessment to determine if the IRS 
is seeking collection of these amounts 
from the responsible person. Also make 
sure the employer has received proper 
credit for all payments made. 

5) Employer Tax Returns. The IRS 
files returns on behalf of the nonfiling 
taxpayer that generally are over- 
stated.” Have the employer file its own 
version of the Forms 940 and 941. 
These usually reduce the amount of tax 


j 

i 


owed and thereby lower the responsible 
person’s penalty exposure. Also, review 
the employer’s income tax returns to be 
sure they are accurate; undiscovered 
deductions and net operating losses can 
create refunds to lower the employment 
tax liabilities. 

6) Designate Payments. Voluntary 
payments satisfy the taxes earmarked 
by the taxpayer.*' Be sure the employer 
designates all IRS payments to satisfy 
the trust fund taxes. 

7) Other Responsible Persons. Satis- 
faction of the unpaid payroll tax liabili- 
ties by one responsible person will lower 
another’s exposure. Remember that the 
issue of contribution for the trust fund 
recovery penalty is undecided in Florida 
and the responsible person who holds 
out the longest may be in the best posi- 
tion. 

8) Appeals and Offers in Compromise. 
The appeals office is the best place to 
resolve these cases because it has settle- 
ment authority and can agree to an in- 
stallment arrangement. If the time for 
consideration by the appeals office has 
passed, file an offer in compromise.* 

9) Transactions with the Employer. 
The responsible person may consider 
loaning money or contributing capital 
to the employer in an amount sufficient 
to pay the unpaid withholdings if pen- 
alty liability is clear. The payment of a 
trust fund recovery penalty is not de- 
ductible on the responsible person’s in- 
dividual tax return.™ A bad business 
debt, however, is deductible as an ordi- 
nary loss.® Likewise, an unreturned 
capital contribution is deductible as a 
capital loss.” Another alternative is the 
responsible person’s purchase of corpo- 
rate assets with the employer’s pro- 
ceeds used to satisfy the unpaid pay- 
roll tax liability. This alternative 
satisfies the tax obligations, reduces the 
responsible person’s penalty exposure, 
and protects his investment. 

10) Criminal Exposure. Payroll tax 
violations also carry criminal sanc- 
tions.’ Do not let the IRS interview 
your client outside your presence. O 


126 U.S.C. §6321 (lien) and 26 U.S.C. 
§6331 (levy). The IRS liens and levies prop- 
erty after assessment, which occurs without 
a judicial determination where the taxpayer 
procrastinates or ignores administrative and 
U.S. Tax Court remedies. See 26 U.S.C. 
§6201, et seq. 

2 This article is limited to the discussion 
of binding precedent for the State of Florida. 


The issue of 
contribution for the 
trust fund recovery 

penalty is undecided 
in Florida and the 
responsible person 
who holds out the 
longest may be in the 
best position 


Congress enacted the current version of the 
trust fund recovery penalty provisions of the 
Internal Revenue Code in 1954. The 11th 
Circuit has authored a substantial body of 
law on the subject and has adopted all of the 
prior Fifth Circuit case law as binding pre- 
cedent. See Williams v. United States, 939 
F.2d 915 (11th Cir. 1991) (citing Bonner v. 


City of Pritchard, 661 F.2d 1206, 1209 (11th 
Cir. 1981)). 

3 A portion of this article discusses refund 
litigation. One of the forums in which to seek 
a refund of the trust fund recovery penalty 
is the U.S. Court of Federal Claims, which 
follows the precedent set by the U.S. Court 
of Appeals for the Federal Circuit. The U.S. 
Court of Federal Claims is not bound by 11th 
Circuit precedent. - 

426 U.S.C. §3102 (withholding of FICA 
tax) and 26 U.S.C. §3402 (withholding of 
income tax). 

5 26 U.S.C. §3102. The rate of FICA tax 
imposed on the employee is 6.2 percent plus 
1.45 percent for hospital insurance for a to- 
tal of 7.65 percent. 26 U.S.C. §3101. The 
employer matches these amounts. 26 U.S.C. 
§3111. 

® 26 U.S.C. §7501(a). This statute provides 
that the employer shall hold the withheld 
amounts in “a special fund in trust for the 
United States.” 

726 U.S.C. §7501(a). See 26 CFR 31- 
6302(c)-1 for rules regarding timing of de- 
posits. 

8 Slodov v. United States, 436 U.S. 238, at 
243, 98 S. Ct. 1778, at 1783, 56 L. Ed. 2d 
251 (1978). 

® Failing to pay over payroll taxes is also a 
felony, punishable by a fine of up to $10,000, 
imprisonment for up to five years, or both. 
26 U.S.C. §7202. See also 26 U.S.C. §§7203, 
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7204, 7205, 7206(1), 7207, and 7215 for other 
payroll-tax crimes. 

© The penalty is known as the “trust fund 
recovery penalty.” IRS Policy Statement P- 
5-60 


1 Although the statute reads in the con- 
junctive by imposing liability on a respon- 
sible person who “willfully fails to collect 
[the] tax, or truthfully account for and pay 
over [the] tax,” the penalty may be assessed 
against any responsible person who willfully 
fails in any of those duties. Slodov, 436 U.S. 
at 247-9, 98 S. Ct. at 1785. 

12 United States v. Huckabee Auto Co., 783 
F.2d 1546, 1549 (11th Cir. 1986) (and cases 
cited therein). The corporation remains li- 
able for the unpaid withholdings unless sat- 
isfied by responsible persons. Wollman v. 
United States, 571 F. Supp. 824, 826 (S.D. 
Fla. 1983). 

18 United States v. Industrial Crane & Mfg. 
Corp., 492 F.2d 772, 774 (5th Cir. 1974) (and 
cases cited therein). 

4 Newsome v. United States, 431 F.2d 742, 
745 (5th Cir. 1970). 

8 Williams, 939 F.2d at 916. 

16 26 U.S.C. §6671(a). The IRS therefore 
has the full arsenal of tax collection weap- 
ons to assert against the responsible person, 
including liens and levies. Slodov, 436 U.S. 
at 244-5, 98 S. Ct. at 1783-4. On the other 
hand, the responsible person has certain 
administrative remedies for the determina- 
tion of liability and computation of the tax 
before assessment. See infra notes 48 
through 57 and accompanying text. 

7 26 U.S.C. §6671(b). The term “person” is 
given broad judicial construction to give ef- 
fect to the penalty-statute’s purpose, which 
is the protection of the government’s rev- 
enue. Moore v. United States, 465 F.2d 514, 
518 (5th Cir. 1972), cert. denied, 409 U.S. 
1108, 93 S. Ct. 907, 34 L. Ed. 2d 688 (1973). 

18 Anderson v. United States, 561 F.2d 162, 
165 (8th Cir. 1977); see also Genins v. United 
States, 489 F.2d 95, 96 (5th Cir. 1974) (hold- 
ing that the IRS can assess the penalty 
against a shareholder of a corporation that 
is a general partner of the employer). But 
compare In re Professional Sec. Serv., Inc., 
162 B.R. 901, 905 (Bankr. M.D. Fla. 1993) 
(holding that the term “person” does not in- 
clude partnerships and corporations). 


1 Mazo v. United States, 591 F.2d 1151, - 


1156 (5th Cir.), cert. denied sub. nom, 
Lattimore v. United States, 444 U.S. 842, 100 
S. Ct. 82, 62 L. Ed. 2d 54 (1979). See also 
INTERNAL REVENUE MANUAL §5633.3, 43. 

2 Compare McCullough v. United States, 
462 F.2d 588 (5th Cir. 1972) (holding that a 
corporate president may not be a responsible 
person if another person has sole and domi- 
nating control over the entity). 

21 Thibodeau v. United States, 828 F.2d 
1499, at 1504 (11th Cir. 1987). 

2 The revenue officer uses IRS Form 4180 
to conduct an interview of the putative re- 
sponsible person, which checklists the fac- 
tors discussed in this article and others. The 
practitioner representing the responsible 
person at the 4180 interview should review 
ggg in detail with the client before- 

% Williams v. United States, 931 F.2d 805, 
810 (11th Cir.), rehearing granted and opin- 
ion supplemented, 939 F.2d 915 (11th Cir. 


1991). The revenue officer investigating a 
trust fund recovery penalty case reviews the 
payroll records, corporate books (including 
the articles of incorporation, bylaws, share- 
holder agreements and minutes), cancelled 
checks, bank statements and signature 
cards to determine the extent of a corporate 
officer’s status, duty and control. See INTER- 
NAL REVENUE Manuat Exhibit 5600-1. 

% Tsouprake v. United States, 797 F. Supp. 
962, 967 n.11 (S.D. Fla. 1992). 

25 George v. United States, 819 F.2d 1008, 
1012 (11th Cir. 1987) (citing Hornsby, 588 
F.2d at 954, and Mazo, 591 F.2d at 1154); 
Professional Sec. Serv., 162 B.R. at 904. 

28 Merchants Nat'l Bank of Mobile v. United 
States, 878 F.2d 1382, 1386 (11th Cir. 1989). 

27 George, 819 F.2d at 1011 (officer with 
check-signing authority is a responsible per- 
son as a matter of law). 

28 Neckles v. United States, 579 F.2d 938, 
940 (5th Cir. 1978). See also IRS Policy State- 
ment P-5-60. 

29 Roth v. United States, 779 F.2d 1567, 1572 
(11th Cir. 1986); Thibodeau, 828 F.2d at 
1504-5. 

% Roth, 779 F.2d at 1571. 

31 Tsouprake, 797 F. Supp. at 967. 

%2 Brown v. United States, 591 F.2d 1136, 
1142 (5th Cir. 1979). 

33 Cook v. United States, 765 F. Supp. 217 
(M.D. Pa. 1991). 

% McDermitt v. United States, 954 F.2d 
1245, 1252 (6th Cir. 1992); United States v. 
Amerson, 808 F. Supp. 695 (W.D. Mo. 1992). 

35 See, e.g., Rebelle v. United States, 588 F. 
Supp. 49, 51-2 (M.D. La. 1984) (and cases 
cited therein). 

%6 Schoot v. United States, 664 F. Supp. 293 
(N.D. Ill. 1987); Swift v. Levesque, 614 F. 
Supp. 172 (D. Conn. 1985). These cases in- 
dicate that a contribution action, if allowed, 
is appropriate only after the IRS enforce- 
ment action is complete, when it would not 
a and complicate the IRS collection ef- 

ort. 

37 Laub v. Ross, 818 F. Supp. 340, 342-3 
(S.D. Fla. 1993). 

%8 Williams, 931 F.2d at 810 (and cases cited 
therein). 

3° Cheek v. United States, 498 U.S. 192, 200, 
111 S. Ct. 604, 610, 112 L. Ed. 2d 617 (1991). 

“ The courts reason that a lower standard 
of culpability should apply since the penalty 
is civil in nature. See, e.g., Frazier v. United 
States, 304 F.2d 528 (5th Cir. 1962). 

41 Hewitt v. United States, 377 F.2d 921, 924 
(5th Cir. 1967). 

“2 McDonald v. United States, 939 F.2d 916, 
919 (11th Cir. 1991), cert. denied, 503 U.S. 
984, 112 S. Ct. 1669, 118 L. Ed. 2d 389 
(1992). 

“8 Smith v. United States, 894 F.2d 1549, 
1554 (11th Cir. 1990). 

“ Malloy v. United States, 17 F.3d 329, 332 
(11th Cir. 1994) (citing Mazo, 591 F.2d at 
1154). 

* Malloy, 17 F.3d at 332-3 (insolvency); 
Mazo, 591 F.2d at 1154 (mismanagement). 

“© Newsome, 431 F.2d at 746. 

“7 Smith, 894 F.2d at 1554-5 (citing 
Thibodeau, 828 F.2d at 1506). 

“ 26 U.S.C. §§6671(a), 6303(a). The rev- 
enue officer gives the responsible person 
notice and demands payment via IRS Form 
Letter 1153(DO). InreRNAL REVENUE MANUAL 


64 THE FLORIDA BAR JOURNAL/OCTOBER 1996 


§5639.11. Notice and demand procedures do 
not apply if the IRS sues to collect the pen- 
alty without attempting administrative col- 
lection. United States v. Chila, 871 F.2d 1015 
(11th Cir.), cert. denied, 493 U.S. 975, 110 S. 
Ct. 498, 107 L. Ed. 2d 501 (1989). 

49 INTERNAL REVENUE MANUAL §5639.11. The 
time period to request an appeals conference 
was 30 days until 1993. 

50 26 CFR §601.106(a)(1)(iii). 

51 26 CFR §601.106(a)(1)(iii)(c). 

52 26 CFR §601.106(a)(1)(iv)(e). Post-as- 
sessment appeals are allowed in cases where 
the IRS uses its “quick assessment” proce- 
dures, which generally are used when the 
statute of limitations on assessment will 
expire in less than 90 days. See INTERNAL 
REVENUE Manuat §563(12).24. 

53 26 CFR §601.106(a)(1)(ii(c) (appeals of- 
ficers have “exclusive and final authority” 
to settle penalties arising under Ch. 68 of 
the Internal Revenue Code if the total pen- 
alty is not greater than $200,000). 

5 26 CFR §601.106(c). The IRS generally 
will not be represented by counsel at this 
juncture unless the appeals officer requests 
it. Id. See Treasury Department Circular 230 
for information regarding practice and pro- 
cedure before the IRS Appeals Office. 

5§ 26 CFR §601.106(f)(2) (costs and hazards 
of litigation). 

5 IRS Form 870-AD. See 26 CFR 
§601.106(d). 

57 TRS Rev. Proc. 84-78; INTERNAL REVENUE 
Manuat §563(11).6. 

58 26 CFR §601.106(d)(2)(iii). A taxpayer 
has the right to a preassessment judicial 
determination of the tax in the U.S. Tax 
Court for certain taxes. The IRS issues a 
notice of deficiency giving the taxpayer 90 
days to petition the Tax Court for a deter- 
mination of taxes arising under Subtitles A 
or B of the Internal Revenue Code. 26 U.S.C. 
§6212. The statutory notice of deficiency, 
which is necessary for Tax Court jurisdic- 
tion, is not issued for trust fund recovery 
penalties as they arise under Subtitle F. See 
26 U.S.C. §6213. 

59 28 U.S.C. §1346(a)(1); 26 U.S.C. §7422. 
United States v. Flora, 362 U.S. 145, 80 S. 
Ct. 630, 4 L. Ed. 2d 623 (1960). 

% IRS Policy Statement P-5-16. See also 
Fidelity Bank, N.A. v. U.S., 616 F.2d 1181, 
1182 n.1 (10th Cir. 1980) (the amount of each 
employee’s withholdings for one quarter is 
considered a taxable event). 

61 The responsible person must claim a re- 
fund (IRS Form 843), then wait until the IRS 
denies the claim or for six months, which- 
ever occurs first. 26 U.S.C. §6532(a)(1). The 
refund claim must be made within two years 
of payment since no return is required of the 
responsible person for the imposition of the 
penalty. 26 U.S.C. §6511(a); Kuznitsky v. 
U.S., 17 F.3d 1029, 1032 (7th Cir. 1994); 
USLife Title Ins. Co. of Dallas v. Harbison, 
784 F.2d 1238, 1243 (5th Cir. 1986). 

® Roth v. U.S., 779 F.2d 1567 (11th Cir. 
1986). 

88 See, e.g., Brown v. United States, 591 F.2d 
1136 (5th Cir. 1979). There is no joinder in 
the Court of Federal Claims. Thus, the gov- 
ernment may commence a collection action 
in the district court against other potential 
responsible persons and seek an abatement 
of the Claims Court litigation until it is re- 


Bit 


solved. 

TRS Policy Statement P-5-16. The respon- 
sible person can assure forbearance of col- 
lection activity by posting a bond equal to 
150 percent of the penalty. 26 U.S.C. 
§6672(b). This procedure is used infre- 
quently because the responsible person can 
simply pay 100 percent of the penalty. 

8 See, e.g., McDonald, 939 F.2d at 919 n.4 
(regarding substance of jury interrogatories). 
There is no right to a jury trial in the U.S. 
Court of Federal Claims. 

% United States v. Sotelo, 436 U.S. 268, 98 
S. Ct. 1795, 56 L. Ed. 2d 275 (1978) (holding 
that the trust fund recovery penalty is 
nondischargeable under the Bankruptcy Act 
of 1898, even though termed a “penalty”); 
In re Clark, 64 B.R. 437 (Bankr. M.D. Fla. 
1986) (holding that the penalty is 
nondischargeable under §§523(a)(1)(A) and 
507(a)(8)(C) of the current Bankruptcy 
Code). 

§7 11 U.S.C. §505(a); In re McAuley, 86 B.R. 
695 (Bankr. M.D. Fla. 1988) (holding that 
the Bankruptcy Court has jurisdiction to 
determine a debtor’s tax liabilities regard- 
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less of whether the IRS files a proof of claim). 

8 In re Parsons, 153 B.R. 585 (M.D. Fla. 
1993); In re Kaufman, 115 B.R. 378 (Bankr. 
S.D. Fla. 1990). 

8 11 U.S.C. §1129(a)(9)(C); 11 U.S.C. 
§1322(d). Ch. 13 is for regular-income indi- 
viduals with unsecured debts less than 
$250,000 and secured debts less than 
$750,000. 11 U.S.C. §109(e). : 

7 11 U.S.C. §1328(a)(2) (Ch. 13 debtor dis- 
charged from all debts except those speci- 
fied in 11 U.S.C. §§523(a)(5), (8), and (9)). 
The IRS must file its claim for the trust fund 
recovery penalty (and other taxes) within 
180 days of the order for relief. 11 U.S.C. 
§502(b\(9). See In re Tomlan, 907 F.2d 114 
(9th Cir. 1990); United States v. Lee, 184 B.R. 
257 (W.D. Va. 1995); In re Workman, 108 B.R. 
826 (Bankr. M.D. Ga. 1989). 

7 IRS Rev. Rut. 79-284, modifying 73-305, 
superseding 58-239. 

7 United States v. Energy Resources Co., 
Inc., 495 U.S. 545, 110 S. Ct. 2139, 109 L. 
Ed. 2d 580 (1990). What “necessary for ef- 
fective reorganization” means is litigated 
frequently and must be examined on a case- 
by-case basis. See, e.g., In re Vokes Equip- 
ment, Inc., 1993 WL 246155, 71 A.F.T.R.2d 
93-1806 (S.D. Fla. 1993). 

73 This rule does not apply to pre-confirma- 
tion payments, payments made in a liqui- 
dation plan, or an employer’s Ch. 7 bank- 
ruptcy because there is no element of 
reorganization. In re Poleshuk, 115 B.R. 716 
(Bankr. M.D. Fla. 1990) (pre-confirmation 
payments); In re Kare Kemical, Inc. , 935 F.2d 
243 (11th Cir. 1991) (liquidating plans); In 
re Sinclair’s Suncoast Seafood, Inc., 140 B.R. 
588 (Bankr. M.D. Fla. 1992) (Ch. 7 cases). 

™ INTERNAL REVENUE MANUAL §5638 andJRS 
Policy Statement P-5-60. Compare Smith v. 
United States, 894 F.2d 1549 (11th Cir. 1990) 
(holding that the IRS may collect from re- 
sponsible persons taxes not paid through the 
plan). 

% 26 U.S.C. §6303(a). 

7 26 U.S.C. §6501(a). An “assessment” is 
merely the clerical act of recording a balance 
due from the taxpayer on the books of the 
IRS. Laing v. US., 423 U.S. 161, 170 n.13, 
96 S. Ct. 473, 479, 46 L. Ed. 2d 416 (1976).A 
taxpayer has a right to a transcript of all 
tax assessments. 26 U.S.C. §6203; IRS Form 
8821. 

™ 26 U.S.C. §6501(b)(2). The Form 940 is 
an annual return due by April 15 of the suc- 
ceeding calendar year. 

7 See notes 6 and 15 and accompanying 
text. Interest does accrue on the trust fund 
recovery penalty after assessment. 26 U.S.C. 
§6601(e). 

7 26 U.S.C. §6020(b). 

® This is especially important if the em- 
ployer used independent contractors as the 
IRS usually will include them as employees 
in preparing the Forms 940 and 941 for the 
nonfiling employer. 

81 Energy Resources, 495 U.S. at 547-549, 
110 S. Ct. at 2141. 

8 The IRS allocates nondesignated pay- 
ments to nontrust-fund tax liabilities. IRS 
Policy Statement P-5-60; Hewitt v. United 
States, 377 F.2d 921 (5th Cir. 1967). See 
notes 71 through 74 and accompanying text. 

83 See 26 U.S.C. §7122 and the correspond- 
ing Treasury Regulations. 


* 26 U.S.C. §162(f); 26 CFR §1.162-21; 
Patton v. Commissioner, 71 T.C. 389 (1978); 
Smith v. Commissioner, 34 T.C. 1100 (1960), 
aff'd per curiam, 294 F.2d 957 (5th Cir. 1961). 

85 26 U.S.C. §166. 

8 Unreturned capital contributions gener- 
ally are capital losses. 26 U.S.C. §165(g). 
Compare 26 U.S.C. §1244 (small business 
corporation losses may be treated as ordi- 
nary). 

87 See supra note 9. 
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TAX LAVWV NOTES 


Tax Aspects of Mutual Investments 


utual funds are an ex- 

tremely popular invest- 

ment choice because 

they offer investors an 
interest in a diversified portfolio of pro- 
fessionally managed investment assets. 
Notwithstanding their popularity, 
many investments in mutual funds are 
made without a complete understand- 
ing of the federal income tax conse- 
quences of making such investments. 
This article will explain the tax consid- 
erations that investors should take into 
account prior to investing in mutual 
funds. 


Taxation of Mutual Funds 

Although this article is intended to 
address the tax aspects of an investor’s 
mutual fund investment, it is necessary 
to briefly introduce the tax rules that 
apply to mutual funds themselves. As 
“Regulated Investment Companies” 
under §§851-855 and 860 of Subchap- 
ter M of the Internal Revenue Code, 
mutual funds qualify as conduit enti- 
ties for federal income tax purposes, 
thereby avoiding two layers of tax on 
most of their income. 

In general, if a mutual fund annually 
distributes at least 90 percent of its in- 
come (other than eapital gains) to its 
investors, the fund is entitled to a divi- 
dends-paid deduction and the tax on its 
income will be passed through to the 
investors.’ After making this distribu- 
tion, the fund is taxed only on its “in- 
vestment company taxable income”? 
and its undistributed net capital gains. 
As a result, the investor is, in effect, 
taxed on the fund’s interest, dividend 
and capital gains income. 


Basis 

The cost basis to an investor of mu- 
tual fund shares acquired by the inves- 
tor depends upon whether the shares 
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were acquired by purchase, gift, or in- 
heritance. If the shares were acquired 
by purchase, their basis is initially 
based upon their cost or purchase price.° 
The cost includes any commissions or 
load charges incurred when the shares 
are purchased.‘ Section 852(f) of the 
Code, however, attempts to prevent in- 
vestors from creating artificial losses by 
providing that an investor cannot in- 
clude the load charges in basis if: 1) the 
shares are disposed of the 91st day af- 
ter the purchase date; 2) the investor 
subsequently acquires new shares in 
the same or another mutual fund; and 
3) the applicable load charge is reduced 
as a result of a “reinvestment right” (i.e., 
the right to acquire shares without the 
payment of a load charge or with pay- 
ment of a reduced load charge).° 
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In order to determine the cost basis 
of mutual fund shares acquired by gift, 
it is necessary to know the donor’s ad- 
justed basis, the fair market value of 
the shares at the time of the gift, and 
the amount of any gift tax paid on the 
gift of the shares. In general, the donee 
is treated as having “stepped into the 
shoes” of the donor with respect to the 
shares, and §1015(a) of the Code pro- 
vides that the donee’s adjusted basis in 
the shares is equal to the donor’s ad- 
justed basis at the time of the gift. The 
general rule does not apply, however, 
if, at the time of the gift, the donor’s 
adjusted basis in the shares is greater 
than the fair market value of the shares 
and the donee disposes of the shares in 
a transaction that would produce a loss. 
If the exception applies, the basis of the 
shares is their fair market value at the 
date of the gift.° If the donee disposes 
of the shares for an amount between the 
donor’s adjusted basis and the fair mar- 
ket value of the shares at the date of 
gift, the donee is treated as having nei- 
ther a gain nor a loss on such disposition.’ 

For a gift made prior to 1977, any gift 
tax paid on the gift is added to the ba- 
sis up to the fair market value of the 
shares at the time the gift was made. 
For a gift made after 1976, however, 
only a portion of the gift tax paid on the 
gift of the shares is added to the shares’ 
basis. Section 1015(d)(6) of the Code 
provides that the basis of the shares 
may be increased only by the amount 
of the gift tax attributable to the “net 
appreciation in the value of the gift,” 
which is the excess of the fair market 
value of the shares over the donor’s 
adjusted basis at the time of the gift. 

The basis in inherited mutual fund 
shares is generally the fair market 
value of such shares at the date of the 
decedent’s death.® If, however, the al- 
ternative valuation date is used in com- 


puting the estate tax, that value must 
be used to determine the income tax 
basis of the mutual fund shares.° 

The fair market value of shares in a 
mutual fund acquired by gift or inher- 
itance after 1954 is the public redemp- 
tion price (i.e., the “bid price”) at the 
time the gift was made or the death 
occurred. If the gift is made or death 
occurs on a Saturday, Sunday, or holi- 
day, the last net asset value quoted by 
the fund for the first day preceding the 
date of gift or the date of death (or the 
alternate valuation date) for which 
there is a bid price is the appropriate 
measure of fair market value.’® 


Distributions 

An investor may receive several kinds 
of distributions from a mutual fund, 
including ordinary dividends, capital 
gain dividends, exempt-interest divi- 
dends, and return of capital distribu- 
tions. The resulting taxation of inves- 
tors depends upon the type of 
distribution received. A mutual fund 
will distribute to each of its investors 
an annual Form 1099-DIV that will pro- 
vide them with the requisite informa- 
tion to report any taxable distributions 
on their income tax returns. 

An ordinary dividend is a distribution 
made by a mutual fund based on the 
dividends, interest, and other income 
related to the fund’s investments net of 
its expenses. Ordinary dividends also 
include any net short-term capital gains 
earned by the fund. When ordinary divi- 
dends are distributed to investors, they 
must be reported as dividend income on 
the investor’s income tax return, even 
if the allocation is paid out of the fund’s 
interest income or short-term capital 
gains." A special rule provides that any 
dividends declared and made payable 
by funds in the last three calendar 
months are considered received by in- 
vestors on December 31 of that year, 
even if the dividends are not actually 
paid until sometime during January of 
the following year.” 

Capital gain dividends result when a 
mutual fund profits from selling its 
long-term investments and distributes 
the gain to its investors. Capital gain 
dividends are reported by an investor 
as long-term capital gains, even if the 
investor has held the mutual fund 
shares for less than one year." If an 
investor purchases shares, receives a 
capital-gain dividend (or is credited 
with undistributed capital gains) and 


subsequently sells the shares at loss 
within six months of purchase, 
§852(b)(4)(A) of the Code provides that 
the loss is treated as a long-term capi- 
tal loss to the extent of the capital-gain 
dividends received. 

Some mutual funds choose to keep 
their long-term capital gains and pay 
taxes on those amounts. Investors must 
report as long-term capital gains any 
amounts that the mutual fund allocated 
to them as capital gain distributions, 
even if the investors do not actually re- 
ceive them. When a mutual fund allo- 
cates undistributed capital gains to an 
investor, the investor can increase his 
or her basis in the shares by 65 percent 
of any undistributed capital gain.‘ This 
puts an investor substantially in the 
same position as if the investor had re- 
ceived the capital gain, paid the tax on 
such gain, and subsequently reinvested 
the difference in the same fund. Despite 
their similarity to reinvested dividends 
that the investor voluntarily chooses to 
reinvest in the fund, however, an inves- 
tor does not have the option to receive 
an undistributed capital gain in cash. 
In order to enable its investors to prop- 
erly account for undistributed capital 
gains, a mutual fund will annually dis- 
tribute a Form 2439 to each of its in- 
vestors. 

Capital losses realized by the mutual 
fund on its investments are not passed 
through to investors. Rather, these 
losses are used to offset the capital 
gains of the fund. And, if capital losses 
exceed capital gains, §1212(a)(1)(C) of 
the Code provides that the excess losses 
may be carried forward by the mutual 
fund for up to eight years to offset sub- 
sequent capital gains. 

A mutual fund that holds at least 50 
percent of its total asset value in the 
form of tax-exempt obligations at the 
end of each quarter of a calendar year 
may pay exempt-interest dividends to 
its investors. Since the tax-exempt in- 
terest dividends retain their tax-exempt 
character, investors do not include them 
in taxable income.” If, however, an in- 
vestor disposes of shares in a fund hold- 
ing tax-exempt obligations, capital gain 
will result. Thus, an investor should 
time the disposition of such shares so 
that the disposition occurs after the dis- 
tribution of tax-exempt interest. 

The favorable tax treatment provided 
to exempt-interest dividends, however, 
is not without limitations. For example, 
tax-exempt income from these divi- 


dends is generally a tax preference item 
and may be subject to the alternative 
minimum tax under §59(d) of the Code. 
Also, in order to close a potential tax 
loophole, §852(b)(4)(B) of the Code pro- 
vides that if an investor purchases 
mutual fund shares, receives an ex- 
empt-interest dividend, and subse- 
quently sells the shares at a loss within 
six months after purchasing the shares, 
the loss is disallowed to the extent of 
the exempt-interest dividend. 

A distribution that does not come 
from a fund’s earnings is a return of an 
investor’s investment, or capital, in the 
fund. These returns of capital distribu- 
tions are not taxed as ordinary or capi- 
tal gain dividends. Instead, they reduce 
an investor’s basis in the shares by the 
amount the investor receives from the 
fund that represents a tax-free return 
of capital under §301(c)(2) of the Code. 
An investor’s basis, however, cannot be 
reduced below zero. In the event that 
basis is reduced to zero, §301(c)(3) of the 
Code provides that distributions in ex- 
cess of basis are taxable capital gains. 

Most mutual funds permit investors 
to automatically reinvest ordinary and 
capital gain dividends in additional 
shares through a dividend reinvest- 
ment plan. Even though the dividends 
are not distributed directly to the in- 
vestor, they are credited to his or her 
account, and are included in his or her 
income.” Thus, each investor must re- 
member that, if his or her dividends are 
reinvested, the amount reinvested 
should be added to the cost basis of his 
or her account. Say, for example, that 
an investor invests $5,000 in a fund and 
receives $1,000 in ordinary and capital 
gain dividends during the time the in- 
vestor owns the shares. If the investor 
later sells those shares for $10,000, the 
investor’s capital gain is $4,000, be- 
cause the investor’s cost basis is $6,000 
(the $5,000 purchase price plus the 
$1,000 received in dividends). 

International mutual fund investors 
should be aware of the tax treatment 
for foreign taxes paid by the fund. If, at 
the conclusion of the taxable year, more 
than 50 percent of a mutual fund’s as- 
sets are invested in securities of foreign 
corporations, the fund may elect, under 
§853 of the Code, to pass foreign taxes 
through to its investors. Investors may 
then claim either a credit or a deduc- 
tion for the taxes on their income tax 
returns. A credit is typically more ad- 
vantageous since it provides dollar- 
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for-dollar tax reduction, instead of a 
reduction to taxable income. 

Mutual fund investors may attempt 
to claim artificial tax losses by selling 
shares at a loss and, then, immediately 
repurchasing shares in the same fund. 
Under §1091 of the Code (the “wash 
sale” rules), these losses may be disal- 
lowed. Specifically, no loss is allowed 
with respect to the loss sustained from 
the sale of other disposition of mutual 
fund shares if, within a 61-day period 
beginning 30 days before the date of the 
loss transaction and ending 30 days af- 
ter that date, the investor acquires 
(other than in a transaction in which 
no gain or loss is recognized) or enters 
into a contract or option to acquire sub- 
stantially identical shares. If a loss is 
disallowed under the wash sale rules, 
the basis of the acquired mutual fund 
shares is the same as the basis of the 
shares disposed of in the loss transac- 
tion, increased by the difference be- 
tween the purchase price of the new 
shares and the selling price of the old 
shares.” 


Timing Strategies Related 
to Mutual Fund Investments 

When an investor purchases shares 
of a mutual fund, an investor essen- 
tially owns a proportionate share of all 
of the investments made by that fund, 
including any accrued interest or divi- 
dend income and capital gains earned 
by the fund on its investments. Undis- 
tributed dividends are a part of a fund’s 
overall assets upon which the purchase 
price that an investor will pay is deter- 
mined. When the fund pays a dividend, 
its share price will drop. As a result, an 
investor should be wary of gti 
shares in a fund before the fund’s 
dividend date”—the date when a fund’s 
investors become entitled to a future 
dividend payment. Although buying 
shares in the fund may appear to be a 
great idea because of the immediate 
cash payout, a potential investor must 
remember that investors will pay taxes 
on the dividend when it is paid despite 
the fact that the payment, for economic 
purposes, is merely a return of the 
investor’s own capital. 

The following example will illustrate 
the way in which an investor can end 
up effectively being taxed on earnings 
that were already reflected in the fund’s 
share purchase price. Assume that late 
in the year, an investor purchases 1,000 
shares of a mutual fund at a cost of $10 
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An investor should 
be wary of buying 
shares in a fund 
before the fund’s 
“ex-dividend date” 


per share. Next, assume that shortly 
after this purchase the mutual fund 
declares a $2-per-share dividend. The 
distribution of the dividend will de- 
crease the fund’s price to $8 per share 
and the investor will report a long-term 
capital gain of $2,000 (1,000 shares x 
$2 per share). If the investor had waited 
until after the dividend distribution, for 
the same $10,000 investment, the in- 
vestor could have purchased 1,250, 
rather than 1,000, shares and no tax 
liability would have resulted for the 
year of investment. 

In order to avoid the four percent ex- 
cise tax imposed by §4982 of the Code, 
mutual funds frequently declare large 
ordinary and capital gains dividends at 
the end of each calendar year and de- 
lay the actual payment of the dividend 
until January of the following year. As 
a result, the value of the fund on the 
last day of each year will include the 
declared but unpaid dividend. In this 
situation, not only will the investor pay 
federal income tax on the dividend in 
the year of declaration, but the addi- 
tional value could impact the investor’s 
Florida intangibles tax payments, 
which are based upon the value of an 
investor’s fund shares as of the last day 
of the previous calendar year.® 

Therefore, prior to purchasing shares 
of a mutual fund, especially if the pur- 
chase is going to be executed late in a 
year, a potential investor may be well- 
advised to call the fund directly or oth- 
erwise determine whether the fund has 
recently declared and paid any divi- 
dends. In cases where dividends have 
not yet been declared, and it is late in 
the year, the potential investor may 


want to wait until after declaration and 


payment before purchasing shares of 


the mutual fund. Similarly, in order to 
take advantage of the Code’s preferen- 
tial treatment of capital gains, an in- 
vestor who is preparing to sell shares 
and who has held the shares for more 
than one year should consider selling 
immediately prior to the ex-dividend date. 
Prior to selecting a mutual fund, it is 
also important for the potential inves- 
tor to focus on the investment timing 
strategy used by the fund. Often, the 
potential investor focuses exclusively on 
a fund’s historical rate of return. When 
choosing a fund, however, a potential 
investor should also analyze the fund’s 
“turnover rate” (i.e., the length of time 
a fund holds its investments). In gen- 
eral, low turnover translates into tax 
efficiency. Specifically, a fund with a low 
turnover rate will, when compared to a 
fund with a similar rate of return but a 
higher turnover rate, typically have a 
greater proportion of its income passed 
through to investors at preferential 
long-term capital gains rates. 


Sales, Exchanges, 
and Redemptions 

When an investor disposes of mutual 
fund shares, he or she must recognize 
taxable gain or loss to the extent of the 
difference between the amount realized 
from such disposition and his or her 
adjusted basis in those shares.” If an 
investor disposes of his or her entire 
interest in the fund in a single transac- 
tion, calculating gain or loss is easy— 
an investor simply adds the adjusted 
basis of all shares owned, and subtracts 
the sum from the amount realized on 
disposition. 

The calculation is much more com- 
plex if the investor makes only a par- 
tial disposition of shares acquired at 
several different times and prices. In 
order to calculate the applicable gain 
or loss on a partial disposition, the in- 
vestor must determine the basis of the 
applicable shares using one of the fol- 
lowing four methods: 1) the first-in, 
first-out method (FIFO); 2) the specific 
identification method; 3) the average 
cost-single category method; and 4) the 
average cost-double category method.” 

The FIFO method assumes that 
shares are disposed of in the order in 
which they were purchased. The Inter- 
nal Revenue Service will assume the 
investor is using FIFO unless the in- 
vestor specifies otherwise. The FIFO 


: 

ba, 
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method generally produces a higher 
amount of taxable income when the 
mutual fund share prices are increas- 
ing because the earliest acquired shares 
will have the largest built-in-gain. If, 
however, an investor has a large loss 
from another investment, FIFO may 
enable the investor to reduce his or her 
federal income tax liability since the 
investor can use the loss to offset the 
gain on the earlier acquired shares. 
Under the specific identification 
method, investors may choose the 
shares they wish to dispose of and can 


minimize their taxes by electing to dis- 


pose of the shares with the highest ba- 
sis first, regardless of the order of pur- 
chase. Of the four methods, the specific 
identification method offers the great- 
est flexibility and often the lowest tax 
liability. Use of this method, however, 
requires the investor to send a written 
notice to the fund at the time of the dis- 
position. The notice should identify the 
number of shares to be disposed of and 
the applicable dates of purchase (i.e., 
“Sell 150 of the 200 shares I purchased 
on July 1, 1995.”). Also, the investor 
must obtain written confirmation from 
the fund after the disposition is com- 
plete.”' If these procedures are not fol- 
lowed, the Service will require use of 
the FIFO method.” 

Under the average cost-single cat- 
egory method, an investor merely adds 
the total cost for all of his or her shares 
and divides the result by the total num- 
ber of shares he or she owns.” The re- 
sult is the investor’s average cost ba- 
sis. For purposes of applying the 
long-term and short-term gain rules to 
these dispositions, shares sold under 
this method are deemed to be disposed 
of in the order in which they were ac- 
quired. Although this method gives in- 
vestors less flexibility in choosing which 
specific shares to dispose of, it is very 
popular with investors due to its simplicity. 

The average cost-double category 
method separates an investor’s shares 
into two groups, namely long-term 
(shares held for more than one year) 
and short-term (shares held for less 
than 12 months). In order to take ad- 
vantage of this method, the investor 
simply specifies from which group the 
disposition of shares originates. If no 
such specification is made, the Service 
will assume the sale comes from the 
long-term group. Although this method 
is complex, it is advantageous because 
it may allow certain investors to take 


advantage of the tax breaks given to 
capital gains under the Code. 

Special reporting requirements need 
to be considered when using either the 
single or double category average cost 
method. Specifically, the investor’s in- 
come tax return must indicate the spe- 
cific method chosen. Also, once one of 
these two methods is chosen, it must 
be used for all investments an investor 
maintains with a given fund, but any 
method can be used for investments 
with other funds. 

The choices made by an investor mak- 
ing a partial distribution have a signifi- 
cant impact on the investor’s ultimate 
tax liability. Thus, the desired tax re- 
sult, depending on the investor’s indi- 
vidual financial situation, needs to be 
carefully considered. And, due to the 
complexities involved in the calculation 
of gain or loss on these partial disposi- 
tions, investors must be sure to main- 
tain accurate and complete records of 
their share transactions. 


Conclusion 

Mutual funds provide investors with 
an efficient way to invest in stocks, 
bonds, and other securities. The tax 
aspects of these investments should, 
however, be thoroughly understood by 
potential investors, particularly with 
respect to the taxation of mutual fund 
distributions and the tax consequences 
of buying and selling fund shares. Hope- 
fully, an increased understanding of the 
tax aspects of mutual fund investments 
by investors will translate into better 
investment decisions and increased 
rates of return. O 
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Challenges to Subpoenas From 


the 


Agency for Health Care 


Administration and Other Agencies 


his article reviews the sub- 

poena authority available to 

the Agency for Health Care 

Administration (the agency) 
and the general means of challenging 
subpoenas issued by state agencies. A 
brief discussion of some practical con- 
siderations in responding to and chal- 
lenging subpoenas is also provided. The 
article should interest those attorneys 
who represent health care practi- 
tioners, health care providers, as well 
as other health care facilities and enti- 
ties. 

Until recently, the regulation of 
health care practitioners was conducted 
by the Department of Professional 
Regulation (DPR) and the regulation of 
many health care facilities was con- 
ducted by the Department of Health 
and Rehabilitative Services (HRS). The 
authority to regulate many health care 
facilities was transferred from HRS to 
the Agency for Health Care Adminis- 
tration effective on June 29, 1992.! 
Similarly, the authority to regulate 
health care practitioners, including 
physicians, was later transferred from 
DPR to the Division of Health Quality 
Assurance of the agency effective on 
July 1, 1994.” These legislative enact- 
ments created a single state agency 
with broad responsibilities for the regu- 
lation of the delivery of health care ser- 
vices in Florida. Its responsibilities in- 
clude the investigation of complaints 
and the potential for suspension or re- 
vocation of the licenses of health care 
practitioners and health care facilities. 
In order to allow it to carry out these 
responsibilities, the agency has been 
given significant subpoena authority 
which it can exercise without judicial 
approval. 


Individuals 
responding to 
subpoenas should 
carefully evaluate 
the adequacy of the 
agency subpoena 
before responding 


by Bruce Douglas Lamb 


the agency is found in F.S. §455.223. 
Subpoena authority is utilized by the 
agency to obtain general documentary 
evidence. In addition, the agency uti- 
lizes this subpoena authority to obtain 


medical records of patients who have | 


been treated in hospitals. Although pa- 
tient medical records are considered 
confidential, the agency has the author- 
ity to obtain them even without the 
patient’s release. F.S. §395.3025(4) rec- 
ognizes the confidentiality of hospital 
patient records, but specifically pro- 
vides that the agency can obtain such 
records. It provides in pertinent part: 
(4) Patient records shall be confidential and 
shall not be disclosed without the consent of 
the person to whom they pertain, but appro- 
priate disclosure may be made without such 
consent to: 


The general subpoena authority of .... 


70 THE FLORIDA BAR JOURNAL/OCTOBER 1996 


(e) The agency or the Department of Busi- 
ness & Professional Regulation upon sub- 
poena issued pursuant to s. 455.223, but the 
records obtained thereby shall be used solely 
for the purpose of the agency or the Depart- 
ment of Business & Professional Regulation 
and the appropriate professional board in its 
investigation, prosecution, and appeal of dis- 
ciplinary proceedings. . . . The record shall 
be sealed and shall not be available to the 


‘public pursuant to s. 119.07(1) or any other 


statute providing access to records, nor shall 
they be available to the public as part of the 
record of investigation | for and prosecution 
in disciplinary p made available 
to the public by ‘the agency, the Department 
of Business & Professional Regulation, or the 
appropriate regulatory board. ... 


Patient medical records prepared by 
health care practitioners in an office 
setting are also deemed confidential by 
statute. F.S. §455.241(2) addresses of- 
fice records of health care practitioners, 
and provides, in pertinent part: 


The department or the Agency for Health 
Care Administration, as appropriate, may 
obtain patient records pursuant to a sub- 
poena without written authorization from 
the patient, ifthe Department or the Agency 
for Health Care Administration and the 
Probable Cause Panel of the appropriate 
board, if any, find reasonable cause to be- 
lieve that a practitioner has excessively or 
inappropriately prescribed any controlled 
substance specified in Chapter 893 in viola- 
tion of this chapter or any professional prac- 


tice act or that a practitioner has practiced 


his profession below that level of care, skill, 
and treatment required as defined by this 
chapter or any professional practice act... . 


This provision allows the agency to 
obtain the office records of a physician 
when “reasonable cause” has been 
found to believe that the practitioner 
has prescribed controlled substances in 
excessive or inappropriate quantities, 
or has deviated from the accepted stan- 
dard of care. This authority can be ex- 
ercised when the agency does not have 
a patient release. “Reasonable cause” 
will be discussed in greater detail. 


Auth 

Subpoena ority 


Challenges to 

Administrative Subpoenas 
Administrative subpoenas may be 

challenged pursuant to provisions of 

FS. §120.58(2), which provides: 


Any person subject to a subpoena may, be- 
fore compliance and on a timely petition, 
request the agency or hearing officer hav- 
ing jurisdiction of the dispute to invalidate 
the subpoena on the ground that it was not 
lawfully issued, is unreasonably broad in 
scope, or requires the production of irrel- 
evant material, but the decision of the 
agency or hearing officer on any such request 
will not be proposed agency action governed 
by s. 120.57. 

A subpoena challenge is typically de- 
veloped by filing a motion to quash or 
petition to invalidate with the agency 
head, setting forth the grounds for the 
challenge. If the subpoena was issued 
upon a disputed finding of “reasonable 
cause,” then a motion to quash or peti- 
tion to invalidate could be filed alleg- 
ing that the subpoena was not lawfully 
issued. If the agency head declines to 
grant a motion or petition that has been 
filed, the person subject to the subpoena 
may still decline to honor the same, and 
force the agency to seek enforcement in 
circuit court. 

As an alternative to filing a motion 
or petition with the agency, an indi- 
vidual who receives a subpoena could 
merely decline to honor the subpoena. 
The agency would then be required to 
seek enforcement of the subpoena by 
filing a petition for enforcement in the 
circuit court.? However, it is advisable 
for counsel to communicate the refusal 
to the agency and provide some basis 
for the refusal. 

A health care practitioner cannot be 
found guilty of failing to comply with a 
lawfully issued subpoena until a circuit 
court has determined that the subpoena 
was lawfully issued and meets the re- 
quirements of §120.58. In Carrow v. 
Department of Professional Regulation, 
453 So. 2d 842 (Fla. 1st DCA 1984), the 
First District Court of Appeal consid- 
ered Dr. Carrow’s petition for review of 
a nonfinal order of the DPR, which had 
refused to quash an administrative sub- 
poena duces tecum for patient records. 
The First District held that the circuit 
court would be the exclusive forum for 
enforcement proceedings regarding the 
subpoena. The court further found that 
the agency could not charge Carrow by 
administrative complaint with failure 
to comply with the subpoena until it had 
first sought enforcement in the court 


pursuant to §120.58(3), the circuit court 
had ruled adversely to him, and that 
he had then failed to comply with the 
subpoena within a reasonable period of 
time. 

Challenges to “reasonable cause” sub- 
poenas have been considered by district 
courts on at least two occasions. In Nach 
v. Department of Professional Regula- 
tion, 528 So. 2d 908 (Fla. 2d DCA 1988), 
the Second District Court of Appeal con- 
sidered Dr. Nach’s petition for review 
of an order of DPR denying his petition 
to invalidate a subpoena for the medi- 
cal records of 24 patients. Dr. Nach as- 
serted that no meaningful reasonable 
cause determination had been made by 
the agency. DPR responded by provid- 
ing documentation indicating that the 
probable cause panel of the Board of 
Medicine had made a reasonable cause 
determination supported by informa- 
tion indicating that the physician’s staff 
privileges at a hospital had been re- 
voked, that complaints from patients 
and staff at a hospital had been made 
in regard to Dr. Nach’s patient care and 
behavior, and that an expert had made 
a recommendation that Dr. Nach re- 
ceive a “consultation on all patients 
prior to spinal surgery.” The district 
court held that there was a sufficient 
basis shown to establish reasonable 
cause to believe that Dr. Nach had de- 
viated from the standard of care. The 
court also ruled that no Fifth Amend- 
ment privilege against self-incrimina- 
tion existed in regard to medical 
records, which were found to be within 
the “required records” exception to the 
Fifth Amendment privilege. 

In Fagan v. Department of Profes- 
sional Regulation, 534 So. 2d 802 (Fla. 
3d DCA 1988), the Third District con- 
sidered Dr. Fagan’s appeal of a circuit 
court order directing him to comply with 
a subpoena for patient records. Dr. 
Fagan asserted several grounds in the 
appeal, including a challenge to the 
adequacy of the reasonable cause de- 
termination. DPR responded by show- 
ing that a peer review group had re- 
viewed the physician’s cases, finding 
that the patient histories and physicals 
did not support the need for surgery. In 
addition, DPR produced a consultant’s 
report indicating that “many strange, 
perhaps unbelievable questions and 
coincidences” existed in the physician’s 
conduct. The Third District found that 
DPR had established a sufficient basis 
for the subpoena. 
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The agency is also authorized to re- 
quire production of materials that 
would otherwise be considered privi- 
leged. Hospitals are required to report 
adverse and untoward incidents that 
occur in the facility as well as disciplin- 
ary actions taken against physicians.‘ 
When such an incident is reported to 
the agency, it is obligated to review the 
incident to determine whether it may 
have involved conduct justifying disci- 
plinary action. Section 395.0197(8) pro- 
vides that the agency has access to “all 
licensed facility records necessary to 
carry out the provisions of this section.” 
Further, when disciplinary action is 
taken against a physician and is re- 
ported under F.S. §395.0193, the agency 
is required to determine whether con- 
duct by a licensee is involved that would 
be subject to agency action. 

When the agency conducts an inves- 
tigation, based upon a hospital report, 
it may attempt to subpoena documents 
that may constitute “peer review ma- 
terials.” In determining how to respond 
to such a subpoena, the facility should 
analyze what documents may consti- 
tute privileged “peer review records.” In 
Cruger v. Love, 599 So. 2d 111 (Fla. 
1992), the Florida Supreme Court 
adopted a broad definition of records 
that are privileged as “peer review” 
records stating: 

We hold that the privilege provided by sec- 
tions 766.101(5) and 395.011(9), Florida 
Statutes, protects any document considered 
by the Committee or Board as part of its de- 
cision-making process. The policy of encour- 


aging full candor in peer review proceedings 
is advanced only if all documents considered 


by the Committee or Board during the peer 
review or credentialing process are protected. 
... Similarly, it is essential that doctors seek- 
ing hospital privileges disclose all pertinent 
information to the Committee. . . . Accord- 
ingly, we find that a physician’s application 
for staff privileges is a record of the Com- 
mittee or Board for purposes of the statu- 
tory privilege. 


Id. at 114 (emphasis supplied). 

It is clear that facilities may assert a 
“peer review privilege” over not only 
those documents considered in a medi- 
cal staff disciplinary action and the 
transcript or minutes of such proceed- 
ings, but also applications that a phy- 
sician filed to obtain hospital privileges. 

When “peer review” documents are 
sought by the agency, the agency will 
assert that the provisions of §§766.101 
and 395.011 which discuss privilege are 
not applicable. The agency will likely 
assert that it may obtain even privi- 


| 


leged documents under the provisions 
of F.S. §458.337. Section 458.337(3) pro- 
vides that such organizations: 
shall, upon Department subpoena, provide 
copies of the records concerning the action 
to the Department. However, those records 
shall be used solely for the purpose of the 
Department and the Board in disciplinary 
ings. The records shall otherwise be 
kept confidential and exempt from s. 
119.07(1). These records shall not be subject 
to discovery or introduction into evidence in 
any administrative or civil action. . . . 


This statutory provision is part of the 
Medical Practice Act. A similar provi- 
sion appears in the Osteopathic Medi- 
cal Practice Act.’ These provisions, as 
well as those cited by the Cruger court, 
address the confidentiality of “peer re- 
view” records. 

FS. §395.0193 provides in pertinent 

part: 
(7) The investigations, proceedings, and 
records of the peer review panel, a commit- 
tee, a disciplinary board, or a governing 
board or agent thereof with whom there is a 
specific written contract for that purpose, as 
described in this section, shall not be sub- 
ject to discovery or introduction into evidence 
in any civil or administrative action against 
a provider of professional health services. 

F.S. §766.101 provides in pertinent 

part: 
(5) The investigations, proceedings, and 
records of a committee as described in the 
preceding subsection, shall not be subject to 
discovery or introduction into evidence in 
any civil or administrative action against a 
provider of professional health services. 

If the agency asserts that it is entitled 
to peer review records under §458.337 
or §459.016, a hospital could maintain 
that such documents are privileged, 
even in administrative proceedings. It 
is important to note that §766.101 and 
§395.0193 were recently amended to 
add the word “administrative” to the 
type of actions from which discovery or 
introduction of “peer review” materials 
are barred. Therefore, a reasonable ar- 
gument could be made that these statu- 
tory revisions were intended to preclude 
the agency from obtaining “peer review” 
materials. 

Many times, the decision as to the 
best means to respond to a subpoena is 
controlled by practical considerations. 
In the case of a subpoena for peer re- 
view materials, an evaluation should be 
performed to determine whether the 
information sought by the agency can 
be identified and obtained by the agency 
without supplying peer review materi- 
als. Many times, the agency reacts rea- 
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sonably once it is satisfied that it has 
been able to determine the subject mat- 
ter of the peer review action. For ex- 
ample, if a peer review action was taken 
based upon a physician’s participation 
in the care of one or more patients 
whose identity is already known to the 
agency, the agency may not feel the 
need to seek the production of the ac- 
tual minutes, transcripts, or investiga- 
tive findings of the hospital’s peer re- 
view committee. If, however, the agency 
is unable to determine the issues that 
resulted in the disciplinary action, they 
are more likely to be aggressive in at- 
tempting to obtain documentation that 
would identify such issues. 

Similarly, practical considerations 
should prevail in challenging the sub- 
poena. If the subpoena contains an ob- 
vious flaw, or if it is felt that the agency 
can be convinced that the release of cer- 
tain records is not necessary for the 
agency to complete its investigation, a 
motion to quash may be indicated. It is 
possible that the agency will either 
grant the motion or withdraw its sub- 
poena. If, on the other hand, it appears 
clear that the agency is unlikely to in- 
validate the subpoena, it may be as ef- 
fective to merely notify the agency 
through correspondence that the indi- 
vidual or entity believes that the sub- 
poena is flawed and await the enforce- 
ment action in circuit court. Legal 
arguments and supporting memoranda 
can then be presented to a circuit court 
judge as opposed to revealing the same 
to the agency through the filing of a 
motion to quash. 

When representing individuals or 
entities subject to agency subpoenas, 
one must also be cognizant of the limi- 
tations of the subpoena authority once 
the matter has left an investigatory 
stage and is in active administrative 
litigation. The previously cited statutes 
providing subpoena authority to the 
agency give it significant investigatory 
authority. However, once formal 
charges have been filed against an in- 
dividual or entity, and the matter has 
been placed before an independent 
hearing officer of the Division of Admin- 
istrative Hearings, the agency becomes 
a party, and must seek the production 
of documentary evidence through a sub- 
poena issued by the division. In Conval 
Care, Inc. v. State of Florida, Agency for 
Health CareAdministration, 647 So. 2d 
300 (Fla. 1st DCA 1994), the First Dis- 
trict Court of Appeal reviewed a final 


order of the agency imposing sanctions 
on a Medicaid provider for its failure to 
produce records pursuant to an agency 
subpoena while the matter was pend- 
ing before the Division of Administra- 
tive Hearings. The court held that the 
agency erred in imposing such sanc- 
tions. It found that the agency was not 
permitted to take further action in the 
termination and recoupment proceed- 
ing except as a “party litigant,”* and 
ruled that the agency should have 
sought production under the Florida 
Rules of Civil Procedure. Therefore, it 
is important to determine the status of 
the investigation or proceeding, before 
complying with a subpoena. 

In conclusion, it is important for in- 
dividuals in responding to subpoenas to 
carefully evaluate the adequacy of 
agency subpoenas before responding. 
Good faith challenges can be brought 
without legal consequences to a client, 
and should be considered when appro- 
priate. 0 

Laws Ch. 92-289, General Acts, 
1992. 

2 Id. Ch. 93-129, General Acts, 1993. 

3 Fra. Stat. §120.58(3). 

* Id. §395.0197. 

5 Td. §459.016. 

® Citing §120.57(1)(b)(3). 
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he Americans With Disabili- 
ties Act (ADA), which re- 
quires equal employment op- 
portunities for individuals 
with disabilities, has forced changes in 
how employers treat employees with se- 
rious illnesses and impairments that 
may or may not affect their work.? But 
is every performance or attendance 
problem now an “ADA issue” and every 
“stressed out” employee a potentialADA 
plaintiff? And should employers try to 
diagnose symptoms to determine which 
employees have disabilities? 

The answer to these questions is “no.” 
The ADA is not implicated in every 
troublesome employment decision. This 
article discusses emerging case law on 
what triggers an employer’s ADA obli- 
gations. It also suggests simple strate- 
gies for approaching this difficult aspect 
of the ADA. 


Knowledge of 
Disability Required 

In 1994, Loretta Morisky applied for 
a “custodian I” position with Broward 
County. A job announcement required 
a written test as a part of the applica- 
tion process. On her application, 
Morisky wrote that she did not have a 
high school diploma but had taken spe- 
cial education courses. Morisky took 
these courses because of a developmen- 
tal disability. On the day of the test, 
Morisky’s vocational counselor accom- 
panied her, said she was illiterate, and 
asked to read the test to her. Morisky 
made the same request. The proctor 
refused, believing that reading was a 
position requirement. Morisky did not 
take the test and sued Broward County 
under the ADA. 

The 11th Circuit affirmed a summary 
judgment for the county in Morisky v. 
Broward County, 80 F.3d 445 (11th Cir. 
1996), because the county had insuffi- 


LABOR & EMPLOYMENT LAW 


Americans With Disabilities Act 
Obligations and Employer Knowledge 


Case law has 
clarified an 
employer’s ADA 
responsibilities to 
specific individuals 
only when it has 
knowledge of a 
potential disability 


by Alexandra Krueger 
Hedrick 


cient “actual or constructive knowledge” 
of the alleged disability. The court rea- 
soned that the ADA “imposes upon em- 
ployers the duty to provide reasonable 
accommodations for known disabilities 
unless doing so would result in undue 
hardship to the employer.” Morisky’s 
“vague and conclusory statements re- 
vealing an unspecified incapacity” did 
not give the county “notice of its obliga- 
tions under the ADA.” Morisky ex- 
pressly relied on Hedberg v. Indiana 
Bell Telephone Co., Inc., 47 F.3d 928 (7th 
Cir. 1995), a frequently cited case on the 
issue. 

Donald Hedberg, who worked for In- 
diana Bell as a manager of outside 
agents, received a low rating on perfor- 
mance factors studied during a com- 
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pany downsizing. While the company 
was evaluating the ratings to make 
downsizing decisions, the company phy- 
sician examined Hedberg and told him 
that tests showed a possible problem. 
Hedberg then told Pund, his immedi- 
ate superior, that he had a “possible 
major health problem” but asked Pund 
not to disclose that fact to anyone. Soon 
thereafter, Pund’s supervisor decided to 
terminate Hedberg based in part on 
ratings Pund made before he knew 
there might be a health problem. Some- 
time between the date that Indiana Bell 
decided he would be terminated and the 
date he was informed of the decision, 
Hedberg learned that he had primary 
amyloidosis, an often fatal disease. 
Hedberg sued Indiana Bell for violat- 
ing the ADA. 

The Seventh Circuit in Hedberg 
granted a summary judgment for the 
employer, reasoning that an employer 
cannot fire someone “because of a dis- 
ability” unless it “knows of the disabil- 
ity.” In other words, if “it does not know 
of the disability, the employer is firing 
the employee ‘because of’ some other 
reason.” The Hedberg court explained 
that its decision reflected prior law in 
analogous situations, including cases 
under the Rehabilitation Act and Title 
VII cases involving religious discrimi- 
nation. Nevertheless, the question will 
arise more often in ADA cases because, 
as the Hedberg court explained: 


In race or sex discrimination, the protected 
characteristic of the employee is immedi- 
ately obvious to the employer, but that is not 
always the case with disability discrimina- 
tion. It is true that an employer would know 
that a person in a wheelchair, or with some 
other obvious physical limitation, had a dis- 
ability. Furthermore, an employer may ac- 
tually know of disabilities that are not im- 
mediately obvious: the employee may ask for 
an accommodation under the ADA, or he 
may inform the employer gratuitously, for 
example. ... 


However, unlike with race or sex discrimi- 
nation, there are situations in alleged dis- 
ability discrimination cases where an em- 
ployer clearly did not know and could not 
have known of an employee’s disability.* 


In such cases, said Hedberg, the em- 
ployer cannot be liable under the ADA 
for adverse employment action. “This 
is supported both by simple logic and 
by the conclusions of other courts that 
have considered analogous issues.” But 
what is “knowledge” of a disability? 


What Is “Knowledge” 
of a Disability? 

A supervisor or coworkers may ob- 
serve physical or behavioral symptoms 
of an alleged disability. Jill, for example, 
may be tardy an inordinate number of 
times. Tom may become unusually irri- 
table around his coworkers and even 
threaten them. Mary may lose more 
than 50 pounds and begin falling asleep 
on the couch in the breakroom. Would 
an adverse employment action involv- 
ing Jill, Tom, or Mary result in employer 
liability under the ADA? 

Probably not. In Morisky and 
Hedberg the plaintiffs argued, unsuc- 
cessfully, that their employers did know 
about their disability based on various 
clues. Morisky argued that the county 
knew about her developmental disabil- 
ity because she said she took special 
education courses and could not read. 
The 11th Circuit held that this infor- 
mation did not put the county on no- 
tice, because “it does not always follow 
that someone who is illiterate is neces- 
sarily suffering from a physical or men- 
tal impairment.” In other words, 
“[vJague or conclusory statements re- 
vealing an unspecified incapacity are 
not sufficient to put an employer on 
notice of its obligations under the ADA.” 

The court in Hedberg also held that 
the information provided to the em- 
ployer was insufficient to constitute 
notice. Hedberg’s supervisor, Pund, pre- 
pared the rankings the decisionmakers 
used before Hedberg began his medical 
testing. Hedberg told Pund not to tell 
anyone he had a possible major health 
problem. In summary, there was no 
“knowledge” to which liability could at- 
tach. 

In a slightly different version of his 
argument, Hedberg contended that fir- 
ing him for his symptoms was the 
equivalent of firing him “because of” his 
disability. There was evidence that In- 
diana Bell had considered his lack of 
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An employer is “not 
obligated to divine 
the presence of a 
disability from [an 
employee’s] extended 
absence from work 
and the company’s 
knowledge that she 
was in some sort of 
stressful family 
situation” 


“work ethic” (or perceived laziness). The 
Seventh Circuit also rejected this argu- 
ment because the ADA does not require 
employers to retain “all apparently 
tardy and lazy employees on the chance 
that they may have a disability that 
causes their behavior. The ADA does not 
require clairvoyance.” 

Similarly, an employer is “not obli- 
gated to divine the presence of a dis- 
ability from [an employee’s] extended 
absence from work and the company’s 
knowledge that she was in some sort of 
stressful family situation.” Miller v. 
National Casualty Co., 61 F.3d 627, 630 
(8th Cir. 1995). In Miller, the plaintiff, 
when completing questionnaires in the 
1980’s, denied any condition that would 
limit her capacity to perform the job. 
Actually, she had been treated for manic 
depression beginning in 1982. In 1992, 
Miller asked for a few days off to deal 
with the stress of family problems, and 
provided a nurse practitioner’s note 
saying she had “situational stress re- 
action.” When this medical excuse ex- 
pired, the employer requested but never 
received another medical excuse. The 
only additional information the em- 
ployer received prior to Miller’s termi- 
nation was from her sister, who said 
that she was “falling apart,” that Miller 
had “really lost it,” and that the family 
was “trying to get her into the hospi- 
tal.” 

The leave of absence and the sister’s 
remarks were insufficient to put 
Miller’s employer on notice of a disabil- 
ity, because they were not “so obviously 
manifestations of an underlying disabil- 
ity that it would be reasonable to infer 
that [her] employer actually knew of the 
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disability.”* 

Donald Illingworth had dyslexia 
when Nestle Food Company promoted 
him to the position of business analyst 
in 1992 after approximately 22 years 
with the company. Illingworth v. Nestle 
US.A., Inc., 926 F. Supp. 482 (D.N.J. 
1996). The job involved extensive use 
of a complex computer program. In 
March 1994, Illingworth was termi- 
nated in part because of concerns about 
the timeliness and thoroughness of his 
computer work. Although the employer 
knew that Illingworth was having 
“great trouble mastering the computer 
skills,” Illingworth never advised before 
his termination that this was related 
to his dyslexia. Therefore, because 
Illingworth’s computer illiteracy or dif- 
ficulty was not the type of symptom “one 
inevitably would assume derives from 
a learning disability generally or dys- 
lexia in particular,” Illingworth’s case 
failed on summary judgment. 

Similarly, an electronic technician 
with arthritis who was observed hav- 
ing difficulty walking but replied “it was 
nothing” and “it just would pass,” was 
tardy because of the pain, and took sick 
leave to see his doctor did not raise a 
genuine issue of material fact as to his 
employer’s knowledge of a disability. 
Hamm v. Runyon, 51 F.3d 721 (7th Cir. 
1995). An alchoholic, terminated after 
an arrest for driving while under the 
influence, did not raise an issue of 
knowledge by demonstrating that he 
talked to his supervisor about his wife’s 
concerns with his drinking problem (but 
denied he had one). His supervisor ex- 
pressed concern that he would be drink- 
ing on St. Patrick’s Day when he asked 
for the day off. Also, his supervisors 
had a problem with his short-notice ab- 
sences. Larson v. Koch Refining Co., 920 
F. Supp. 1000 (D. Min. 1996). 


When Do Employers “Know” 
Accommodation Is Needed? 

It is unlawful for an employer “not to 
make reasonable accommodation to the 
known physical or mental limitations 
of an otherwise qualified applicant or 
employee with a disability,” absent un- 
due hardship.® But what if the employer 
does not know that an accommodation 
is needed, or what accommodation will 
be effective? And which party is respon- 
sible for initiating the accommodation 
process? 

The initial burden is on the employee, 
according to the Fifth Circuit in Taylor 
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v. Principal Financial Group, Inc., 
__F.3d __, 1996 U.S. App. LEXIS 
15317 (5th Cir. 1996). Mack Taylor, the 
manager of a Texas insurance sales of- 
fice, was criticized in June and Novem- 
ber 1992 for possible unethical practices 
and other problems. Taylor was given 
writven goals and a timetable for im- 
provement. In April 1993, the com- 
pany’s manager advisory counsel told 
Taylor about continuing problems with 
his work. The next day Taylor’s super- 
visor met with him about the problems. 
In response, Taylor told him that he had 
been diagnosed with bipolar disorder. 
Requesting that the supervisor find out 
more about the disease, Taylor asked 
for a reduction of his objectives and a 
lessening of the “pressure.” When the 
supervisor asked, “Are you all right?,” 
however, Taylor said, “Yeah.” Taylor 
testified that what he was trying to say 
was, “Help me,” but he admitted that 
he never told his supervisor that he 
couldn’t do the job. 

In June 1993, the company offered 
Taylor a severance package which he 
did not accept, then gave him six more 
months to improve his performance 
based on several key measurements. A 
few days later Taylor was admitted to 
the hospital for bipolar disorder type II 
and anxiety disorder and never re- 
turned to work. 

The Fifth Circuit affirmed the sum- 
mary judgment for the employer, reject- 
ing Taylor’s argument that the company 
failed to reasonably accommodate his 
bipolar disorder. The court distin- 
guished between knowledge of a disabil- 
ity versus “knowledge of any limitations 
experienced . . . as a result of the dis- 
ability.” 

Even assuming Taylor had advised 
the company that he was suffering a 
limitation on his ability to do his work, 
the court reasoned that the employer 
would prevail because Taylor never re- 
quested a reasonable accommodation. 
The request for a reduction of “objec- 
tives” and a lessening of “pressure” was 
“too indefinite and ambiguous to con- 
stitute a formal request for accommo- 
dation under the ADA.” The court ex- 
plained: 

Where the disability, resulting limitations, 
and necessary reasonable accommodations, 
are not open, obvious, and apparent to the 
employer, as is often the case when mental 
disabilities are involved, the initial burden 
rests primarily upon the employee, or his 
health care provider, to specifically identify 
the disability and resulting limitations, and 


to suggest the reasonable accommodations.’ 
The Seventh Circuit explored these 
tensions in the accommodation process 
in greater depth in Beck v. University 
of Wisconsin, 75 F.3d 1130 (7th Cir. 
1996). Lorraine Beck was secretary to 
the dean of the school of nursing for 11 
years. In August 1991, she began a 
three-month leave for “multiple medi- 
cal conditions” and “post viral fatigue.” 
When she returned, she began suffer- 
ing from osteoarthritis which aggra- 
vated her keyboarding. In May 1992, 
she was hospitalized with severe de- 
pression and anxiety. When she re- 
turned to work, she supplied a letter 
from her doctor stating that she was 
suffering from major depression and 
“may require some reasonable accom- 
modation.” She failed to sign a medical 
release requested by the employer, how- 
ever, and a scheduled meeting to dis- 
cuss accommodations did not occur. 
Beck took another medical leave in 
July 1992 and returned with a 
physician’s letter stating that she had 
been hospitalized for depression and 
may require “appropriate assistance,” 
changes in her keyboard, and “tayloring 
[sic] her work load.” The assistant dean 


advised her that he did not understand 
what accommodations were necessary. 
Nevertheless, the university lessened 
Beck’s workload. In September 1992, 
Beck took another leave and filed a 
charge of discrimination. 

Beck’s ADA claim failed because she 
had the responsibility to isolate a spe- 
cific accommodation, and the university 
never knew what action it needed to 
take. Although the employer has some 
responsibility in determining the nec- 
essary accommodation, which may re- 
quire the employer’s initiation of the 
interactive process, the university did 
this. It was Beck’s fault when the in- 
teractive process broke down, because 
she never provided the information that 
the university needed to make addi- 
tional accommodation. 

In another case,® Jill Robison-Fisher, 
a municipal bookkeeper/administrative 
secretary, learned that she had Neuro- 
Behcet’s Disease, a degenerative, ter- 
minal illness. She returned to work 
briefly after her diagnosis but then left 
on an approved leave. When that leave 
expired, Robison-Fisher was placed on 
disability leave. After Robinson-Fisher 
was away from her job for 10 months, 
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she was terminated and her position 
was filled. The district court dismissed 
Robinson-Fisher’s ADA case because 
she never requested an accommodation 
from her employer other than an indefi- 
nite leave, which was not reasonable. 


How Employers 
Avoid Litigation 

The days of managing employment 
problems by “getting tough” are gone 
forever. Employers making conscien- 
tious efforts to comply with the ADA 
and avoid costly litigation must go be- 
yond the minimum required by the law. 

Generally, the best approach is to fo- 
cus primarily on an employee’s ability 
to perform the essential functions of the 
job, not to probe for underlying medi- 
cal or emotional causes of poor perfor- 
mance. Unless there is some real evi- 
dence of a physical or mental 
impairment that may be a disability, all 
that is necessary is normal corrective 
action or progressive discipline. 

On the other hand, employers should 
encourage discussion of disabilities and 
needs for accommodation through 
means consistent, when possible, with 
the corporate culture. In Morisky, for 
example, Broward County advised ap- 
plicants for the “custodian I” position 
to notify the staff if they needed test- 
ing assistance because of a disability. 
An employer may want to encourage re- 
quests for accommodation through a 
variety of means, including bulletin 
board notices, handbooks, and pam- 
phiets. In fact, if an employer can dem- 
onstrate that it knew about the disabil- 
ity when it hired the employee, or at 
least during periods when the employee 
fared well in his or her position and re- 
ceived positive evaluations and promo- 
tions, such evidence may create a strong 
inference of nondiscrimination.® 

When employers are presented with 
a request for accommodation, they must 
continue in an “interactive process” 
with the employee for as long as it takes 
to solve the problem. It may be helpful 
to ask the employee to describe the re- 
quested accommodation in writing. At 
a minimum, employers should be will- 
ing to discuss any reasonable alterna- 
tive and should never “sweep the prob- 
lem under the rug.” If the employee 
refuses to cooperate, the employer is 
absolved of further responsibility. 

If these positive efforts fail, employ- 
ers defending ADA litigation may still 
be able to assert the significant defenses 


Employees must 
disclose the existence 
of limiting 
disabilities and give 
employers the 
opportunity to 
accommodate them 


developing in ADA case law discussed 
in this article. 


How Employees 
Assert Their Rights 

Employees hesitate to reveal their 
limitations because they fear the ste- 
reotyping that the ADA was designed 
to stop. Nevertheless, employees must 
disclose the existence of limiting dis- 
abilities and give employers the oppor- 
tunity to accommodate them, or they 
will ultimately lose the protection of the 
ADA altogether. 

In addition, the employee or appli- 
cant should be prepared to request spe- 
cific types of accommodation from the 
employer. Accommodations mentioned 
for the first time in litigation will not 
support the employee’s case.'° When 
asked for medical releases and informa- 
tion from the employee’s health care 
provider, the employee should cooper- 
ate in a timely manner. At anADA trial, 
the employee will need to prove that 
complete, preferably written, medical 
information concerning the disability 
and the accommodation needed was 
provided to an individual who would 
ensure that it was acted upon. It may 
not be adequate to note the disability 
on a medical form prior to employment, 
because such forms are usually main- 
tained as confidential and not shown to 
supervisors or other management. 

The timing of the employee’s request 
for accommodation is also important. If 
an employee could improve perfor- 
mance problems by taking time off for 
treatment, this request should be made 
before the disciplinary process is well 
underway. In larger companies, such 
leaves of absence are also protected 
under the Family and Medical Leave Act. 
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Conclusion 

Recent cases have clarified that an 
employer has ADA responsibilities to 
specific individuals only when it has 
knowledge concerning a potential dis- 
ability. Moreover, employees who re- 
quire an accommodation must make 
their needs known. The ADA works 
when these issues are discussed openly 
so that prompt, reasonable solutions 
can be reached. OQ 


1 42 U.S.C. §12101, et seq. 

2 The ADA prohibits discrimination on the 
basis of a disability and requires reasonable 
accommodation for a known physical or men- 
tal limitation of an individual with a disabil- 
ity. 42 U.S.C. §1112(a); 42 U.S.C. 
§12112(b)(5)(A). A disability is a “physical or 
mental impairment that substantially lim- 
its the major life activities” of the individual. 
42 U.S.C. §12102(2)(A). 

3 Hedberg v. Indiana Bell Telephone Co., 
Inc., 47 F.3d 928, at 932 (7th Cir. 1995). 

4 Miller v. National Casualty Co., 61 F.3d 
627, at 630 (8th Cir. 1995), citing Hedberg, 
47 F.3d at 934. 

5 29 C.F.R. §1630.9. 

6 See also 29 C.F.R. §1630.9, App. 

1? Taylor v. Principal Financial Group, Inc., 
__ F.3d at__, 1996 U.S. App. LEXIS 15317 
(5th Cir. 1996). 

8 Robison-Fisher v. Elgin, 1996 U.S. Dist. 
LEXIS 7645 (N.D. Ill. 1996). 

® See, e.g., Tyndall v. National Education 
Centers, 31 F.3d 209 (4th Cir. 1994). 

10 See Fussell v. Georgia Ports Auth., 906 F. 
Supp. 1561, 1570 (S.D. Ga. 1995). 
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VVORKERS’ COMPENSATION LAVV 


No (Victor) Wine Before Its Time: 


Revisiting the Expanding Compensability 


eart disease is still the 
leading cause of death in 

the United States. Every 

33 seconds, an American 
dies from a heart attack, making up 42 
percent of all deaths in the United 
States, and totaling over one million 
people. Sixty million have some form of 
cardiovascular disease.” The major pre- 
existing risk factors which lead to heart 
attacks include obesity, smoking, hyper- 
tension, elevated cholesterol, and 
others. 

Historically, Florida law has distin- 
guished those heart attacks arising out 
of workplace activities from those due 
to pre-existing conditions or nonindus- 
trial causes. Victor Wine & Liquor, Inc. 
v. Beasley, 141 So. 2d 581 (Fla. 1962). 
The case law which applies to heart at- 
tacks sets forth the rules which apply 
to all internal failure cases. However, 
recently, Florida case law seems to have 
expanded the types of cases which may 
be recognized as compensable. 

In Victor Wine, the Florida Supreme 
Court established the standard for com- 
pensability which has been utilized for 
over 30 years. In that case, the evidence 
demonstrated that the claimant sus- 
tained two mild, nondisabling heart 
attacks before the alleged work-related 
heart attack. Jd. at 583. Further, the 
claimant, at the time of the alleged 
work-related heart attack, was engaged 
in his usual employment of lifting and 
stacking boxes of whisky. Jd. The court 
held that there was no competent evi- 
dence to support a finding that the 
claimant was subject to an overexertion 
not routine to the type of work to which 
he was accustomed and thus that his 
heart attack was not compensable. Id. 
at 584. 

On rehearing, the court further de- 
fined the controlling rule of law and 
explained that, in the presence of pre- 
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existing nondisabling heart disease, 
heart attacks are only compensable if 
the claimant was subjected to an un- 
usual strain for overexertion not rou- 
tine to the type of work which the claim- 
ant was accustomed to performing. As 
stated before, this rule of law was later 
extended to cover all internal failure 
cases. See also Richard E. Mosca & Co., 
Ine. v. Mosca, 362 So. 2d 1340 (Fla. 1st 
DCA 1978); Silvera v. Miami Wholesale 
Grocery, Inc., 400 So. 2d 439 (Fla. 1st 
DCA 1981). 

Workers’ compensation was not de- 
signed to take the place of general 
health and accident insurance. Victor 
Wine at 583. Rather, the purpose is to 
place upon industry the expense di- 
rectly attributable to the hazards and 
risks of industry so that such expenses 
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can ultimately be passed to consumers. 
Despite the apparent ongoing validity 
of the Victor Wine rationale, Florida 
courts no longer appear willing to con- 
tinue applying Victor Wine without, at 
the very least, a significant adjustment 
to the well-established rule of law. 

In University of Florida v. Massie, 602 
So. 2d 516 (Fla. 1992), a television/ra- 
dio station engineer’s pre-existing mul- 
tiple sclerosis was aggravated by long 
hours of work, mounting job responsi- 
bilities, and stress. In Massie, the 
Florida Supreme Court held that, in 
order for a pre-existing condition to be 
compensable, it must be exacerbated by 
some nonroutine, job-related physical 
exertion, or by some form of repeated 
physical trauma. Id. at 524. The court 
was not willing to redefine workers’ 
compensation coverage to include situ- 
ations where psychological causes may 
have physical effects. Id. at 524-525. 
The court properly noted that this was 
a job for the legislature. The court held 
that: 

We believe that Massie II (which was re- 
versed) is based upon the view that work- 
ers’ compensation should be awarded when 
a claimant’s pre-existing physical defect is 
exacerbated by job-related stress. Whether 
or not we agree with that view, we find it is 
contrary to the existing workers’ compensa- 
tion statute and it would be improper for the 


Courts to so amend that statute. Massie at 
526 (Emphasis added.). 


It is difficult to determine whether 
the court intended to be so blatant in 
its suggestion that they were not in 
agreement with the Victor Wine stan- 
dard. However, it did not take long for 
the issue to be reconsidered. 

In Zundell v. Dade County School 
Board, 636 So. 2d 8 (Fla. 1994), the 
Florida Supreme Court revisited 
whether an employer is required to 
prove the presence of a pre-existing con- 
dition as a prerequisite to the applica- 


tion of Victor Wine. Id. at 9. (The certi- 
fied question was initially answered in 
1962 when the Florida Supreme Court 
considered Victor Wine on rehearing.) 
In Zundell, the claimant, an algebra 
teacher, was involved in a heated dis- 
pute with a disruptive student. Shortly 
thereafter, the claimant began feeling 
ill and was unable to move his arms or 
stand up. After being taken to the hos- 
pital, he was diagnosed as suffering 
from a brain hemorrhage. 

The judge of compensation claims 
(JCC) applied Victor Wine and denied 
the compensability of the claim on the 
basis that the claimant had not been 
subjected to an unusual strain or over- 
exertion not routine to the work the 
claimant was accustomed to perform- 
ing. Id. at 10. The First District Court 
of Appeal affirmed the JCC’s ruling but 
certified the case to the Florida Su- 
preme Court. Zundell, 609 So. 2d 1371. 
The Florida Supreme Court reversed 
the denial of benefits and held that Vic- 
tor Wine did not apply to bar the claim. 
The court indicated that the Victor Wine 
standard does not apply in the absence 
of an “ascertainable pre-existing condi- 
tion.” Id. at 11. The court explained that 
the first fundamental policy is to com- 
pensate for all injuries arising out of the 
workplace. Further, the court explained 
that it would be inherently unfair to 
deny compensation when Zundell’s in- 
jury so clearly arose from a situation 
inherent to the workplace. Language in 
the Zundell case indicates that the 
court now looks upon Victor Wine as 
being outdated. In terms of the new 
standard of proof, the claimant has the 
burden of establishing the absence of a 
relevant pre-existing condition or medi- 
cally detectable problem; otherwise, the 
Victor Wine standard will apply to the 
particular case. Id. at 12. 

The court further discussed the defi- 
nition of accident contained in Ch. 440. 
If the Victor Wine standard does not 
apply, then the judge must look to 
whether the incident can be defined as 
an “accident” in the statute. The stat- 
ute provides that an “accident means 
only an unexpected or unusual event or 
result happening suddenly.” F.S. 
§440.02(1) (1988) (As of January 1, 
1994, the statute, in this regard, was 
slightly modified: “result that happens 
suddenly.”). Further, the court noted 
that “a mental or nervous injury due to 
fright or excitement only . . . shall be 
deemed not to be an injury by accident 


In terms of the new 
standard of proof, 
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absence of a relevant 
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medically detectable 
problem 


arising out of employment.” Zundell at 
11. But, the court concluded that 
Zundell’s claim was compensable be- 
cause the claimant sustained a physi- 
cal injury arising from a workplace ex- 
ertion and that the injury was not 
attributable to any ascertainable pre- 
existing condition. Compare Publix 
Supermarkets, Inc. v. McGuire, 629 So. 
2d 862 (Fla. Ist DCA 1993).* 

In State Div. of Hotels / Restaurants 
v. Cole, 664 So. 2d 291 (Fla. lst DCA 
1995), the First District Court of Ap- 
peal considered the meaning of the 
phrase “unusual strain or overexertion” 
as stated in Victor Wine and its prog- 
eny. Id. at 292. In Cole, the claimant 
had a substantial history of pre-exist- 
ing heart disease which presumably 
constituted an ascertainable pre-exist- 
ing condition for the application of Vic- 
tor Wine, a test of legal causation. 

In terms of the overexertion, the tes- 
timony demonstrated that Mr. Cole par- 
ticipated in an administrative hearing 
which lasted longer than usual and that 
one of the parties became verbally abu- 
sive toward him. During the hearing, 
Mr. Cole began feeling ill and was al- 
lowed to go home. Shortly thereafter, 
he was taken to the emergency room 
and was diagnosed as suffering from a 
heart attack. 

The JCC ruled the heart attack com- 
pensable because, in the opinion of the 
lower court, the claimant was subjected 
to a nonroutine physical overexertion. 
The First District Court of Appeal re- 
versed the JCC’s order and held that 
the facts presented did not demonstrate 
a “specifically identifiable physical ex- 
ertion.” The court explained that 
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Florida law requires a showing of either 
physical strain or exertion alone, or 
physical strain or exertion in concert 
with emotional strain, but emotional 
strain alone is not sufficient to support 
the compensability of an internal fail- 
ure. Id. at 293; Mosca at 1342. The court 
further explained that job-related stress 
can have physical consequences but 
that the same is insufficient to support 
compensability. According to Judge 
Kahn, to hold otherwise would obliter- 
ate the legal test of causation in favor 
of only a medical test of causation which 
requires proof that the failure was pre- 
cipitated by workplace events. Cole at 
294. 

The next major impact in this area 
was based on statutory changes. In 
Mangold v. Executive Risk Consultants, 
Inc., __ So. 2d. __, 21 Fla. L. Weekly 
D1363 (Fla. 1st DCA, June 11, 1996), 
the First District Court of Appeal ad- 
dressed the effects of new statutory pro- 
visions on internal failure cases. In that 
case, the employee sustained a com- 
pensable physical injury under 
§440.02(1) (1994).* In particular, the 
employee sustained an injury to his 
right leg but the employer refused to 
provide medical treatment. As a result 
of his efforts to obtain authorized medi- 
cal care, the employee suffered emo- 
tional stress and financial hardship. 
Approximately one month later, the 
employee suffered a massive and fatal 
heart attack. 

The medical evidence demonstrated 
that the employee had an extensive his- 
tory of heart problems including hyper- 
tension and congestive heart failure. 
Subsequently, the decedent’s spouse 
submitted a claim for death benefits. 
The JCC found the initial accident com- 
pensable but denied compensation for 
the heart attack. In so finding, the JCC 
determined that the amendments to 
Ch. 440 effective January 1, 1994, es- 
tablish a new evidentiary standard for 
injuries and aggravations of pre-exist- 
ing conditions. Id. at D412. These pro- 
visions provide for coverage of claims 
as follows: 

(a) This Chapter does not require any com- 
pensation or benefits for any subsequent 
injury the employee suffers as a result of an 
original injury arising out of and in the 
course of employment unless the original 
injury is the major contributing cause of the 
subsequent injury. 

(b) If an injury arising out of and in the 
course of employment combines with a pre- 
existing disease . . . the employer must pay 
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compensation or benefits required by this 
Chapter only to the extent that the injury 
arising out of and in the course of employ- 
ment is and remains the major contributing 
cause of the disability or need for treat- 
ment. 


FS. §440.09(1)(a-b) (1994). (Emphasis 
added.) 

The court explained that under the 
statute in effect before the amend- 
ments, a claimant who suffered a heart 
attack was required to prove only a 
causal connection between the work- 
place accident and the subsequent heart 
attack. Simply stated, the legal test of 
causation had already been met inso- 
far as the accident was compensable 
pursuant to F.'S. §440.02(1). Thus, for 
medical causation, a claimant need only 
prove a medical relationship between 
the accident and subsequent heart attack. 

However, as outlined by the court in 
Mangold, the new statutory provisions 
altered the burden of proof concerning 
medical causation in this type of heart 
attack case. Since the medical testi- 
mony established that the employee’s 
accident was not the major contribut- 
ing cause for his subsequent fatal heart 
attack, the JCC’s order was affirmed 
because competent substantial evidence 
supported the judge’s findings and con- 
clusions. 

The immediate impact of these new 
cases and policies will probably be to 
find more heart attacks and cardiovas- 
cular failures compensable through use 
of the statutory definition of “accident.” 
Further, it is reasonably foreseeable 
that, in the future, what remains of the 
Victor Wine standard may disappear. 
Indeed, in Zundell, the court seems to 
focus on whether the injury or internal 
failure arose out of the workplace. If the 
injury or failure did arise out of the 
workplace and was due to some type of 
work-related risk, then it appears that 
the courts are moving in the direction 
of holding compensable any injury due 
to a work-related risk. 

Interestingly, at the same time that 
the courts appear to be attempting to 
expand the compensability of internal 
failures, the Florida Legislature 
amended the workers’ compensation 
statute in such a way as to potentially 
narrow the application of the §440.02(1) 
accident definition in cases involving 
pre-existing conditions. 

Under F.S. §440.09(1), an injury (af- 
ter January 1, 1994) is only compens- 
able to the extent that the employment 
is and remains the major contributing 


cause. Perhaps, this statutory amend- . 


ment can be applied to return the es- 
sence of Victor Wine which has been lost 
through court erosion. Indeed, Victor 
Wine is a legal causation standard and 
a claimant must also prove medical cau- 
sation. Before the statutory amend- 
ments, in the presence of an ascer- 
tainable pre-existing condition, if the 
claimant proved that an unusual strain 
or overexertion precipitated a heart at- 
tack, then the case could be held com- 
pensable if medical evidence also 
proved causation. Now, perhaps, not 
only do these burdens need to be met 
but, in addition, a claimant may need 
to prove that the unusual strain was 
the major contributing cause for the 
resultant internal failure. 

As discussed previously, the Victor 
Wine standard is a test of legal causa- 
tion. The test of legal causation ad- 
dresses the issue of whether the acci- 
dent arises out of a workplace risk and 
Victor Wine sets forth a threshold level 
of proof for that determination. How- 
ever, as of January 1, 1994, the defini- 
tion of “arising out of” has been 
amended: “Arising out of pertains to 
occupational causation. An accidental 
injury or death arises out of employ- 
ment if work performed in the course 
and scope of employment is the major 
contributing cause of the injury or 
death.” F.S. §440.02(32) (1994). 

Conceivably, the amended definition 
of “arising out of” replaces the Victor 
Wine legal test of causation such that a 
claimant may no longer need to estab- 
lish an “unusual strain or overexertion.” 
Thus, it is arguable that a claimant 
need only establish that the work per- 
formed is the major contributing cause 
of the injury or heart attack. 

Even though the purpose of workers’ 
compensation is not to erect arcane 
rules to exclude compensation from 
various employees, the purpose behind 
the Victor Wine test remains viable. In- 
dustry should not be placed in a posi- 
tion in which it assumes the responsi- 
bility and expense incident to 
nonwork-related conditions. For work- 
related conditions, industry should be 
placed in a position of assuming respon- 
sibility for workplace hazards and pass- 
ing the costs appurtenant to such risks 
on to consumers. See Victor Wine at 582. 
Indeed, this appears to be the purpose 
of the statutory amendments enacted 
January 1, 1994, which was a response 
to a workers’ compensation cost crisis 
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cancer were eliminated, life expectancy 
would be extended three years. 

3 McGuire finally overturned Citrus Cen- 
tral, Inc. v. Gardener, 466 So. 2d 369 (Fla. 
1st D.C.A. 1985), which had unintentionally 
created an exception to the cardiovascular 
failure rule. Under Gardener, coronary ar- 
tery spasms were independently compens- 
able without application of the Victor Wine 
standard. 

4 See also Dietz and Bolton, supra note 1. 
Mangold would be considered under the “ac- 
cident related” standard. 
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BOLTON DIETZ : 


REAL PROPERTY, PROBATE AND TRUST LAW 


What Every Real Estate Lawyer 
Should Know About Surveys 


art 1 of this article, which 

appeared in the July/August 

issue of The Florida Bar 

Journal, discussed the defi- 
nition of a survey, the types of surveys, 
the minimum technical standards, and 
ALTA surveys. It also addressed the 
drafting of the survey provisions of a 
contract for the sale and purchase of 
real estate. 


Who Orders the Survey? 

Your client may be a sophisticated 
real estate buyer familiar with surveys, 
especially if he or she also develops real 
estate, in which case your client may 
directly order the survey. Some clients 
may want to order the survey them- 
selves to avoid paying you to do some- 
thing that they can do. Other clients 
will want you to order the survey. If you 
are not the one who orders the survey, 
always confirm that it has in fact been 
timely ordered. In residential transac- 
tions, the broker or the title insurance 
agent often orders the survey. In com- 
mercial transactions, the attorney 
rather than the client should normally 
order the survey. That way, all of the 
requirements will be timely and prop- 
erly communicated to the surveyor and 
delays avoided. Even if you do not place 
the initial order for the survey, at some 
point you will communicate with the 
surveyor as to the form and content of 
the survey. 


Surveyor’s Professional 
Liability Insurance 

FS. §472.015(5) states that if a sur- 
veyor does not carry professional liabil- 
ity insurance, he or she must provide 
notice to that effect “to any person or 
entity to which surveying and mapping 
services are offered.” Such notice must 
consist of a sign at the surveyor’s office 
and, as required by Rule 61G17-2.005 


Part 2 


Lawyers and 
surveyors best serve 
their clients and 
avoid delays by 
cooperating with one 
another and by 
communicating all 
requirements 


by Ross E. Payne 


of the Florida Administrative Code, a 
statement on the map and the report 
(if there is a report) indicating that the 
survey is not covered by professional 
liability insurance. Some astute buyers’ 
attorneys require the surveyor to fur- 
nish a copy of the declarations page for 
the surveyor’s professional liability in- 
surance policy. Without such insurance 
coverage, there may be no way to re- 
cover damages from the surveyor in the 
event of professional malpractice. 


How and When 
to Order Survey 

Your client may instruct you to use a 
particular surveyor. If not so instructed, 
choose an experienced, reputable, de- 
pendable, local surveyor; such a sur- 
veyor may not be the least expensive 
one. If you are not familiar with the 
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surveyors in your area, ask for recom- 
mendations from other real estate at- 
torneys, real estate brokers, and mort- 
gage lenders. 

As soon as the contract is signed, call 
the surveyor and inquire about how 
much time it will take, at most, to re- 
ceive the survey once it is ordered. 
Then, the date by which you must or- 
der the survey will be known. It is wise, 
though, to give yourself a cushion of at 
least a few days to allow for ubiquitous 
delays, especially since surveyors may 
get backlogged on account of bad 
weather. To give an accurate estimate 
of the time and cost, the surveyor will 
need to know what the basic require- 
ments for the survey will be. Tell the 
surveyor that you will, at the appropri- 
ate time, send (or fax) the legal descrip- 
tion, specific instructions, and a pro- 
posed form of surveyor’s certificate. 

Ask the surveyor for a fee quotation, 
and then be sure this is acceptable to 
the client. If it is not acceptable, choose 
another surveyor. At some point, your 
client will have to accept the surveyor’s 
fee if the client wants the survey. When 
ordering the survey directly, as opposed 
to your client placing the order, make 
sure that the surveyor understands 


that your client—not you—is respon- 


sible for payment, unless you have the 
money in your trust account and your 
client’s authorization to use it to pay the 
surveyor’s bill. The surveyor might be 
willing to wait until closing to receive 
payment. In any event, it is a good idea 
for you, your client, and the surveyor 
to have a clear understanding of the fee 
arrangement beforehand. Under Fila. 
Admin. Code r. 61G17-2.001(6)(e), a 
surveyor may not make payment con- 
tingent on some future event, such as 
the closing of the transaction. 

Send (or fax) a letter to the surveyor 
confirming that the survey will be de- 


ve 


livered to you by the date promised. 
Enclose the legal description, your spe- 
cific instructions and requirements (in- 
cluding the title insurance company’s 
requirements for deletion of the survey 
exception), a list of the contract’s per- 
mitted exceptions, a copy of the title 
insurance commitment (with copies of 
all Schedule B exceptions), and also a 
proposed surveyor’s certificate. You 
should also confirm the fee and the pay- 
ment arrangement. Inform the sur- 
veyor as to the buyer’s planned use of 
the property, in order to assist the sur- 
veyor in defining the scope of the sur- 
vey. It is also a good idea to alert the 
surveyor about any boundary problems 
of which you are aware. Indicate the 
number of copies needed, factoring in 
the copies required for you, your client, 
the seller and his or her attorney, the 
title insurance company, and the lender. 
Call the surveyor two or three days 
later to be sure the order has been re- 
ceived. 

The contents of the surveyor’s certifi- 
cate may have to be negotiated with the 
surveyor. In negotiating the form of the 
surveyor’s certificate, do not ask the 
surveyor to certify to matters that are 
not appropriate for the surveyor to cer- 
tify to, either because they are prohib- 
ited by the statutes and rules that bind 
surveyors or because they are beyond 
the scope of the surveyor’s function. See 
FS. §472.005(4). 

There is a difference of opinion among 
some attorneys and some surveyors as 
to whether a “boundary survey” must 
show improvements such as buildings. 
Never rely on a boundary survey alone, 
unless all you are interested in is the 
perimeter of the property. Instead, ask 
for a survey that shows all improve- 
ments. Using the descriptive names 
“boundary and improvements survey” 
or “boundary and location survey” alle- 
viate much of the confusion, even 
though those types of surveys are not 
expressly defined in the Florida Admin- 
istrative Code. 

The lender will sometimes impose 
requirements for the survey that are 
more onerous than (or at least differ- 
ent than) those you have imposed on 
behalf of your buyer client. This is more 
likely to be the case in a large commer- 
cial transaction. The best approach in 
that situation is to initiate a conference 
among yourself, the surveyor, and the 
lender’s attorney, preferably long before 
the closing. As a buyer’s counsel, you 


should, as best you can, anticipate the 
lender’s requirements as to the survey, 
even before a lender is involved. For 
that matter, a buyer should anticipate 
the lender’s requirements in all aspects 
of the transaction, unless of course it is 
a cash deal. 

When you represent the buyer, or in 
the rare case the seller who is required 
under the contract to procure the sur- 
vey, place an appropriate notation on 
your calendar or in your tickler system 
to be sure you receive the survey by the 
deadline. If you receive the survey af- 
ter the deadline, the contract may have 
been breached, plus your time for re- 
viewing it and making objections as to 
defects on behalf of the buyer has been 
shortened or eliminated. If you know 
that there will be a delay—that the sur- 
veyor will not deliver the survey until 
after the deadline provided for in the 
contract—contact the seller’s attorney 
right away. Ask for a modification of the 
contract extending the deadline. 

If the survey delivered to you does not 
meet the contract’s requirements, or 
those which were furnished the sur- 
veyor, request that a revised survey be 
delivered to you as soon as possible. 
Some surveyors will provide a prelimi- 
nary survey, a draft of sorts, for your 
review and comment prior to finalizing 
the survey. 


Contents of Survey 

As a general guide, you should re- 
quest that the survey: 

1) Be prepared by a professional sur- 
veyor and mapper, duly licensed in 
Florida. 

2) Show the boundaries of the prop- 
erty and the location and dimensions 
of all improvements located thereon. 

3) Contain a certification indicating 
that it meets (or exceeds) the minimum 
technical standards set forth in Fla. 
Admin. Code Ch. 61G17-6 (cr any re- 
placement or successor rule or regula- 
tion). 

4) Be signed by the surveyor, dated, 
and sealed with the surveyor’s official 
seal. 

5) Show a prominent north direc- 
tional arrow and scale of the drawing. 

6) Contain a metes and bounds or 
platted legal description which is iden- 
tical to that set forth in the contract. 
This will enable one reviewing the sur- 
vey to trace the legal description of the 
property by following the bearings and 
distances around the boundaries as 
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shown on the survey. 

7) Show, if known, the street address 
of any improvements located on the 
property. 

8) Show interior lot lines, if appli- 
cable. 

9) Show the location of walkways, 
paved areas, driveways, and curb cuts, 
both on the property and adjacent to the 
property's boundary lines. 

10) Tie into a legally established point 
of beginning such as a section or quar- 
ter section corner or a block corner in a 
platted subdivision. 

11) Fix all corners with appropriate 
monuments unless sufficient monu- 
mentation already is in place. 

12) Show the 100-year flood plain con- 
tour line, if applicable to the property. 

13) Indicate the flood zone in which 
the property is located on the applicable 
FEMA flood insurance rate map, also 
indicating the map number. 

14) Indicate the gross area of the 
property, in acres (rounded to the near- 
est 1/1000) and in square feet (rounded 
to the nearest 1/100). This is especially 
important if the purchase price is based 
on the acreage or square footage of the 
property. 

15) Depict any easements that affect 
the property. Easements that benefit 
the property, as well as those that bur- 
den it, should be shown. All easements 
should be referenced by recording data 
(i.e., official records book and page). 

16) Contain a statement that the 
means of access to and from the prop- 
erty is by a specified public roadway, 
and that such roadway is maintained 
by the applicable governmental body. 

17) Show any roadways or alleys that 
abut the property, whether public or 
private. Names of the roadways, along 
with their widths and distances from 
the property, should be shown too. If the 
property is not abutted by a public road- 
way, the survey should show the loca- 
tion of the nearest public roadway and 
its distance from the property. 

18) Show the: 

¢ Location and dimensions of all vis- 

ible utility connections and service 
lines; 
¢ Location of setback lines, whether 
mandated by restrictive covenants, any 
applicable plat, or by building, zoning, 
land use, or other laws, ordinances, 
rules, or regulations imposed by govern- 
mental authority; 

¢ Location and dimensions of natu- 
ral and manufactured objects affecting 


the property; 

© Location of ditches, creeks, canals, 
and other like objects; and 

e All of the contract’s permitted ex- 
ceptions and all exceptions in the title 
insurance commitment, to the extent 
that the same are locatable on a sur- 
vey. 

19) Show any encroachments or dis- 
crepancies between the legal descrip- 
tion of the property as set forth in the 
contract and any markers or monu- 
ments on the ground designating the 
boundaries of the property as actually 
used and occupied. 

20) If the property is bounded in any 
manner by a water body, locate the ex- 
isting water line (i.e., the approximate 
position of the water boundary) and any 
visible evidence of the location of the 
ordinary high water mark (in the case 
of a freshwater body) or the mean high 
water line (in the case of a saltwater 
body). As to the definitions of ordinary 
high water mark and mean high water 
line and for a discussion of waterfront 
property law generally, see Bill 
Tompkins, “Beware of Florida’s Rights 
in Title to Waterfront Property,” The 
Florida Bar Journal, April 1994, p. 47. 
See also F.S. Ch. 177, Part II, and Fla. 
Admin. Code Ch. 18-5. Depending upon 
the intended use of the property, you 
might ask the surveyor to actually lo- 
cate the ordinary high water mark or 
the mean high water line, the meander 
line as shown on the original govern- 
ment survey (if the water body in ques- 
tion was in fact meandered in the origi- 
nal government survey), the coastal 
construction control line (as defined in 
F.S. §161.053), if any portion of the 
property is located seaward thereof, and 
any improvements (such as docks 
and seawalls) located waterward of 
the ordinary high water mark or the 
mean high water line, as the case may 
be. 

a. Surveyors can locate the mean high 
water line (in the case of a saltwater 
body such as theAtlantic Ocean or Lake 
Worth) based on a specific elevation 
supplied by the Florida Department of 
Environmental Protection, if available, 
and if not the surveyor can perform a 
tide study to determine the proper el- 
evation to use. The department’s eleva- 
tions are based on other surveys that 
have been performed in the area in 
question or on tide studies performed 
by the department. 

b. The location of the ordinary high 


In reviewing 
surveys, yOu 
should be familiar 
enough with surveys 
and legal 
descriptions to spot 
any significant 
errors the surveyor 
may have made 


water mark (in the case of a freshwa- 
ter body such as the St. Johns River or 
Lake Conway) is much more problem- 
atic, however. The surveyor may need 
to retain another professional, such as 
a biologist, to conduct soil studies. 

c. Because of the complexities of lo- 
cating the mean high water line and the 
ordinary high water mark, the survey 
will be more expensive if these lines are 
located, especially in the case of an or- 
dinary high water mark. 

d. All approximate water boundaries 
must be clearly labeled on the survey 
map in a graphic fashion distinctly dif- 
ferent from the graphic fashion used to 
show water boundaries located to full 
survey accuracy. Fla. Admin. Code r. 
61G17-6.003(2)(b). 

e. Under F-S. §161.57(2), the seller of 
property located fully or partly seaward 
of the coastal construction control line 
must furnish the buyer with an affida- 
vit or a survey showing the location of 
the coastal construction control line, 
unless, before closing, the buyer waives 
such requirement in writing. 

21) Be certified to the buyer, the 
seller, the title insurance company, the 
agent for the title insurance company, 
and any lending institution being 
granted a mortgage encumbering the 
property as part of the transaction. 

Unless you specifically request that 
the survey cover the items listed above, 
the survey might not show them, since 
many of these items are not part of the 
minimum technical standards. Items 
from the above list can be incorporated 
into your instructions to the surveyor, 
but be sure to delete any that are not 
pertinent to your transaction and to add 
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any that are pertinent. 


Reviewing the Survey 

Whether you represent the buyer, the 
seller, or the lender, you must be able 
to review, analyze, and understand the 
survey, although your skill in review- 
ing surveys is more important when 
representing buyers and lenders. In 
reviewing surveys, you should be famil- 
iar enough with surveys and legal de- 
scriptions to spot any significant errors 
the surveyor may have made. 

In seller representation, your review 
of an existing (i.e., older) survey might 
occur before the contract is signed, in 
which case you will need to spot any 
problems that the seller should address 
before signing a contract or which 
should be addressed in the contract. 
Your review of the new survey (i.e., the 
one normally obtained by the buyer 
under the contract) when representing 
the seller will probably be limited to 
determining whether objections made 
by the buyer are valid. If the purchase 
price is based on the quantity of prop- 
erty, you will need to glean this infor- 
mation from the survey as well. As 
counsel for the seller, you might also be 
acting as an agent for a title insurance 
company, in which case you will have 
to examine the survey to determine 
whether the standard exception for 
matters of survey may be deleted from 
the title insurance policy. This requires 
reviewing the survey more thoroughly 
than you normally would on behalf of a 
seller, creating the awkward possibil- 
ity of your noticing problems that the 
buyer’s attorney may have overlooked. 

In buyer representation, the entire 
survey must be reviewed carefully, and 
discussed with your client, informing 
him or her of any problems or issues 
raised by the survey. In general, on be- 
half of a buyer, you want to ensure that 
the survey meets the contract’s require- 
ments and the requirements set forth 
in your instructions to the surveyor, 
that the surveyor’s certificate is accept- 
able, and that the survey reveals no 
problems that were not already known. 
In representing the buyer, make any 
objections to survey defects within the 
time period and in the manner provided 
for in the contract. Objections to sur- 
vey defects are usually made in the 
same manner as objections to title de- 
fects. 

In any event, review the survey as 
soon as you receive it. Be sure your cli- 
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ent has a copy of the survey, and that 
he or she reviews it. Because of your 
client’s familiarity with the property, 
the survey might alert your client to 
problems that you might not be aware 
of. For example, the client might sud- 
denly realize that the property is 
smaller or configured differently than 
he or she thought. 

To review the survey, start by com- 
paring the legal description in the sur- 
vey to the legal description in the title 
insurance commitment. There should 
be no variations. If variations are found, 
object to them. Follow the calls on the 
drawing around the boundaries of the 
property, looking for discrepancies, en- 
croachments, and other problems. The 
drawing should conform to the legal 
description shown on the survey. Care- 
fully examine the survey for any mat- 
ters defined as survey defects under the 
contract such as encroachments, ease- 
ments, setback violations, and other 
matters that are not within the permit- 
ted exceptions under the contract. 

Read the entire survey and any ac- 
companying report. Once you become 
familiar with surveys, this task will not 
seem as daunting. If you only read part 
of the survey, or if you give it only a 
cursory reading, you run the risk of 
missing something important. 

Some title insurers will permit the 
deletion from the title insurance policy 
of the standard exception for matters 
of survey based on an older survey 
coupled with an affidavit of the current 
owner establishing that there have been 
no material changes. This is much more 
common in residential refinancing 
transactions than in commercial trans- 
actions of any type. If you represent a 
buyer in a situation where a title in- 
surer has agreed to accept an old sur- 
vey with an affidavit as the basis for 
deletion of the survey exception, you 
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may wish to have the survey certified 
to your client and the current title in- 
surance company; whether the surveyor 
is willing to do this is another matter. 
Be sure to inform your client of the risk 
involved in such a procedure; that is, 
the old survey may no longer be accu- 
rate and the owner may fail (intention- 
ally or not) to disclose material changes. 
The money that the buyer will save by 
not getting a new survey is sometimes 
enough to raise the buyer’s tolerance for 
risk. 


Conclusion 

Lawyers and surveyors best serve 
their clients by cooperating with one 
another and by working together effec- 
tively. There are instances when a law- 
yer should defer preparation of a legal 
description to a surveyor, and there are 
instances when a surveyor should not 
prepare a legal description without con- 
sulting a lawyer. If you are in doubt 
about whether to consult with a sur- 
veyor, err on the side of doing so. 
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How to Analyze Marital v. Nonmarital Property 
in Divorce Proceedings 


etermining whether prop- 

erty is marital or non- 

marital can be very simple 

or extremely difficult. 
The purpose of this article is to provide 
a framework to analyze this issue. The 
flow chart at the bottom of this page 
summarizes the analysis used in deter- 
mining whether property is nonmarital 
or marital.': 


Jointly Held Property 
Real Estate 


The first step in determining non- 
marital versus marital property is to ex- 
amine how property is titled. F.S. 
§61.075(5) states: 


All real property held by the parties as ten- 
ants by the entirety, whether acquired prior 
to or during the marriage, shall be presumed 
to be a marital asset. If in any case, a party 
makes a claim to the contrary, the burden of 
proof shall be on the party asserting the 
claim for a special equity. 

Prior to Robertson v. Robertson, 593 
So. 2d 491 (Fla. 1991), title was less 
definitive to classifying nonmarital ver- 
sus marital property. In Robertson, the 


by Victoria M. Ho and 
Kristine K. Rieger 


Florida Supreme Court held that prop- 
erty purchased with nonmarital funds, 
which is titled in joint names, is pre- 
sumed to be a marital asset. The party 
seeking to have the property declared 
nonmarital must overcome the pre- 
sumption that a gift was intended. 
Since Robertson, the majority of cases 
characterize jointly held property as 
marital. A recent line of cases, however, 
has emerged since Robertson, indicat- 
ing that even if the asset is character- 
ized as marital, a party may be entitled 
to a special equity or an unequal divi- 
sion of marital property due to 
nonmarital contributions. In 
McMonagle v. McMonagle, 617 So. 2d 
373 (Fla. 5th DCA 1993), for example, 
the parties were married for less than 
two years. It was the second marriage 
for both of the parties. All of the par- 
ties’ various assets had been acquired 
prior to the marriage. During the mar- 
riage, neither party made a substantial 
contribution to the other’s income or 
assets. In McMonagle, the trial court 
found that since the property was titled 
jointly, the wife was entitled to one-half 


of the husband’s premarital assets. The 
appellate court reversed the trial court’s 
decision and held this on a misconcep- 
tion of both §61.075(5)(a)(5), and 
Robertson, stating: “[NJothing in either 
the statute or Robertson requires an 
equal split of marital assets between the 
parties.” Id. at 374. 

Courts will and have deviated from 
an equal distribution where equity dic- 
tates. In Ibanez-Vogelsang v. Vogelsang, 
601 So. 2d 1303 (Fla. 3d DCA 1992), for 
example, the parties were married for 
six weeks. Prior to the marriage, Mr. 
Vogelsang acquired a home worth 
$900,000. On the wedding day, the prop- 
erty was conveyed to the parties as ten- 
ants by the entirety. Given the timing 
of the transfer, the trial court concluded 
the husband gifted the wife one-half of 
the home and classified the home as 
marital. The trial court, nonetheless, 
awarded the husband a 100 percent 
interest in the marital home. Despite 
the classification of the home as a mari- 
tal asset, the appellate court upheld the 
trial court’s unequal division. 

In Heinrich v. Heinrich, 609 So. 2d 
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TITLE 

JOINT SEPARATE 

Overcome Commingled No Commingling 

| Traceable Not No Appreciation 

Nonmarital | Traceable iation |_| 

Equity i 

Marital Nonmarital 


94 (Fla. 3d DCA 1992), the parties were 
married for 10 years. One year after the 
parties married, the husband created 
an insurance trust from inherited 
funds. The husband continued to place 
his marital income into the same trust. 
The parties also paid for their living 
expenses out of the trust. Additionally, 
a home was acquired entirely from 
nonmarital assets and titled half in the 
husband’s trust and half in the wife’s 
trust. In Heinrich, the appellate court 
held, although the trust assets were 
presumptively marital, to the extent 
that the husband’s contributions came 
from nonmarital sources, “(T]he hus- 
band is entitled to a special equity ac- 
cordingly.” Id. at 96. 

In sum, jointly held property is pre- 
sumed marital. Simply because an as- 
set is termed marital does not mean 
courts must automatically equally di- 
vide jointly held assets. 


Placing Nonmarital Funds 
Into Joint Account 

Where there has been commingling 
of marital and nonmarital funds into 
joint accounts, the general presumption 
is that nonmarital property becomes 
marital. In Terreros v. Terreros, 531 So. 
2d 1058 (Fla. 3d DCA 1988), for ex- 
ample, the parties improved the mari- 
tal home. In Terreros, the court holds: 
Mrs. Terreros’ testimony supported a claim 
that she brought the funds to the marriage 
and placed the funds from the Redlands 
property in the parties’ joint bank accounts. 
Once the funds from the Redlands property 
were placed in joint bank accounts, however, 
they were so intermingled with the parties’ 
joint funds that they lost their separate iden- 
tity and became untraceable. 

Id. at 1060. 

Although Terreros is often cited for 
the proposition that commingled funds 
lose their nonmarital character, the 
nonmarital funds were apparently 
nontraceable. Terreros implies that 
where assets can be traced, the funds 
may remain nonmarital. 

In Vandegrift v. Vandegrift, 477 So. 
2d 638 (Fla. 5th DCA 1985), rental in- 
come from the husband’s nonmarital 
property was placed in a joint account 
from which marital debts were paid. 
The appellate court held the property 
lost its separate character. Again, the 
appellate court implies this result 
would be different if the funds could be 
traced to a nonmarital source. See also 
Amato v. Amato, 596 So. 2d 1243 (Fla. 
4th DCA 1992), and Woodard v. 


Where marital and 
nonmarital assets 
have been 
commingled and 
tracing is impossible, 
the nonmarital asset 
generally becomes 
marital 


Woodard, 634 So. 2d 782 (Fla. 5th DCA 
1994). 

Just as jointly titled property be- 
comes marital, nonmarital property 
placed in joint accounts also becomes 
marital. If a party is able to trace the 
nonmarital source, it is unclear whether 
courts will characterize the asset as 
nonmarital. 


Solely Titled Property 

In the post Robertson era, the more 
difficult question of characterizing 
marital versus nonmarital property 
arises where property remains indi- 
vidually titled. 
© General Classification 

F.S. §61.075(5)(b) (1994) defines 
nonmarital property as follows: 


Nonmarital assets and liabilities include: (1) 
assets acquired and liabilities incurred by 
either party prior to the marriage and as- 
sets acquired and liabilities incurred in ex- 
change for such assets and liabilities; (2) 
assets acquired separately by either party 


by non-interspousal gift, bequest, devise, or 
descent, and assets acquired in exchange for 
such assets; (3) all income derived from 
nonmarital assets during the marriage, un- 
less the income was treated, used, or relied 
upon by the parties as a marital asset; (4) 
assets and liabilities excluded from marital 
assets and liabilities by valid written agree- 
ment of the parties, and assets acquired and 
liabilities incurred in exchange for such as- 
sets and liabilities. 


The party attempting to claim an as- 
set as nonmarital must prove that the 
asset is nonmarital beyond a reasonable 
doubt. See Smith v. Smith, 597 So. 2d 
370 (Fla. 3d DCA 1992). 
© Commingling Where Nonmarital As- 
set Becomes Marital 

Commingling of a nonmarital asset 
with marital funds generally trans- 
mutes that asset into a marital asset. 
In Adams v. Adams, 604 So. 2d 494 (Fla. 
3d DCA 1992), for example, the hus- 
band owned a portfolio and a margin 
account. The margin account was 
deemed marital because it was used to 
pay marital expenses and as credit for 
obtaining marital assets. The portfolio 
account was used as collateral for the 
margin account. The Adams court 
states, “The gifted assets in both the 
portfolio and margin accounts, both lost 
their separate character when they 
were intermingled with marital assets.” 
Id. at 496. 

Although funds were never actually 
commingled, the court held that they 
were marital. 

In Claughton v. Claughton, 483 So. 
2d 447 (Fla. 3d DCA 1986), the husband 
was a multi-millionaire and apparently 
the court was very concerned about 
leaving the wife with relatively little 
and moving the wife from prosperity to 
misfortune. The husband was trying to 
claim that certain assets, which may 


“Mr. Pendleton isn’t seeing anyone now. He’s in his happy place.” 
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have been commingled, were nonmari- 
tal. The appellate court remanded the 
issue for further consideration as to 
whether the commingled assets lost 
their character and became marital. 

In Adkins v. Adkins, 650 So. 2d 61 
(Fla. 3d DCA 1994), the husband owned 
a bank account titled solely in his name. 
This account partially consisted of his 
law practice earnings and nonmarital 
funds. The appellate court held because 
the marital and nonmarital assets were 
commingled, the nonmarital assets lost 
their character. 

In Robinson v. Robinson, 655 So. 2d 
123 (Fla. 3d DCA 1995), the wife tried 
to claim a special equity in certificates 
of deposit, money markets, and other 
accounts. The monies in those accounts 
came from the sale of nonmarital prop- 
erty. These accounts, however, were 
commingled with marital funds. There- 
fore, the appellate court held there was 
a presumption that the wife gifted one- 
half of the funds to the husband.” The 
account was deemed marital. 

Where marital and nonmarital assets 
have been commingled and tracing is 
impossible, the nonmarital asset gen- 
erally becomes marital. 
¢ Commingling Where Asset Remains 
Nonmarital 

Although the general presumption is 
that commingled property is marital, if 
a party is able to trace the nonmarital 
source of the property, it is arguable 
whether that property should be re- 
turned to the contributing spouse in the 
form of nonmarital property, a special 
equity, or an unequal distribution. Re- 
gardless of how one defines it, there are 
cases where funds have been com- 
mingled and a party has been entitled 
to a return of the nonmarital asset. 

In Heinrich v. Heinrich, for example, 
both parties entered the marriage with 
significant nonmarital assets whic 
were later commingled. In Heinrich, the 
husband set up a trust initially contrib- 
uting $62,500 of his separate, premari- 
tal funds. He also transferred some pre- 
marital stock into this trust. Marital 
assets acquired during the marriage 
were commingled with these nonmari- 
tal assets. The appellate court granted 
the husband a special equity in propor- 
tion to his nonmarital contribution, 
stating,* “[T]o the extent of those [pre- 
marital] contributions, the husband is 
entitled to a special equity in the stock 
held in the John Heinrich trust.” 
Heinrich, 609 So. 2d at 97. 


Florida law is clear 
that where 
appreciation of 
nonmarital assets is 
passive and not due 
to marital efforts, the 
appreciation will 
remain a nonmarital 


asset 


The general principle of Heinrich is 
that, despite significant commingling of 
marital and nonmarital assets, the hus- 
band was credited for his nonmarital 
contributions. See also Munro v. Munro, 
630 So. 2d 199 (Fla. 3d DCA 1993), 
where the husband is granted a special 
equity for an inheritance which was 
placed in an AARP account, but the 
court does not state how the AARP was 
titled. 

Many cases dealing with commin- 
gling arise in the context of pensions. 
In Reyher v. Reyher, 495 So. 2d 797 (Fla. 
2d DCA 1986), for example, the hus- 
band had a pension plan with TWA. The 
parties were married for 30 years. The 
trial court classified the retirement plan 
as a marital asset. The husband, how- 
ever, made contributions to the plan for 
two years prior to the marriage. The 
appellate court held the husband could 
exclude a portion of the pension attrib- 
utable to his premarital efforts, stating, 
“Pre-marital contributions, when 
proven, should be excluded from an eq- 
uitable distribution of pension plans.” 
Id. at 800. See also Livingston v. 
Livingston, 633 So. 2d 1162 (Fla. 1st 
DCA 1994). 

In sum, case law is unclear how to 
treat solely titled, nonmarital assets 
when they have been commingled with 
marital assets. Heinrich and Adams, for 
example, both from the Third District 
Court of Appeal, represent two opposite 
extremes in how courts treat com- 
mingled property. Heinrich allows for a 
return of nonmarital property where 
there has been significant commingling, 
while Adams treats nonmarital prop- 
erty as marital based on virtually no 
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commingling. In most cases, however, 
if there has been actual commingling, 
nonmarital property becomes marital. 
© Appreciation: Marital or Nonmarital? 
Another issue practitioners must ad- 
dress is the characterization of appre- 
ciation, marital or nonmarital. The first 
step in determining whether apprecia- 
tion will be treated as marital is to de- 
termine whether an asset has appreci- 
ated due to marital efforts or due to 
passive market forces. 
Section 61.075(5) defines marital as- 
sets as follows, 
(A) Marital assets and liabilities include 


(2) the enhancement in value and appre- 
ciation of nonmarital assets resulting either 
from the efforts of either party during the 
marriage or from the contribution to or ex- 
penditure thereon of marital funds or other 
form of marital assets, or both. 

Florida law is clear that where ap- 
preciation of nonmarital assets is pas- 
sive and not due to marital efforts, the 
appreciation will remain a nonmarital 
asset. See Wright v. Wright, 505 So. 2d 
699 (Fla. 5th DCA 1987). 

On the other hand, appreciation as a 
result of marital efforts becomes mari- 
tal. In Robbie v. Robbie, 654 So. 2d 616, 
(Fla. 4th DCA 1995), for example, the 
appellate court reversed the trial court’s 
determination that any appreciation in 
the husband’s business was nonmarital. 
The appellate court held that given the 
husband’s active role in the family cor- 
poration, his marital efforts enhanced 
the value of the corporation. In Pleas v. 
Pleas, 652 So. 2d 435 (Fla. lst DCA 
1995), the court held where an asset 
appreciates due to the contribution or 
expenditure of marital funds, that its 
enhanced value becomes a marital as- 
set subject to distribution. 

Once the threshold test of marital 
effort is met, the courts diverge on 
whether all appreciation of the asset, 
even that which is due to inflation, be- 
comes marital. In Miceli v. Miceli, 533 
So. 2d 1171 (Fla. 2d DCA 1988), the 
husband entered the marriage with sig- 
nificant nonmarital assets. The court 
held the appreciation of these assets 
was, in part, due to the husband’s mari- 
tal efforts, stating: 

Thus the enhanced value of separately 
owned assets becomes a marital asset when 
that enhanced value is due to marital labor 
or funds. Once the threshold requirement of 
marital labor or funds has been established, 
increases in value attributable to marital 


labor, funds, inflation, and market condi- 
tions will apply. 
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Id. at 1172, citing Turner v. Turner, 529 
So. 2d 1138 (Fla. 1st DCA 1988). 

In Becker v. Becker, 639 So. 2d 1082 
(Fla. 5th DCA 1994), the husband 
owned a nonmarital profit-sharing 
plan. His wife managed the plan’s as- 
sets. The trial court held that the ap- 
preciation of this asset was due to mari- 
tal efforts. The court stated that once 
marital effort is established, “The en- 
hanced value of the pre-marital asset 
becomes a marital asset and further 
enhancement in value of such marital 
asset due to inflation or market condi- 
tions will become a marital asset.” Id. 
at 1084. 

In Stevens v. Stevens, 651 So. 2d 1306 
(Fla. lst DCA 1995), the former hus- 
band owned real estate prior to the 
marriage. The parties used marital 
funds to pay down mortgages on the 
property. The court classified the appre- 
ciation in value of this property as mari- 
tal, stating: 

Equitable distribution of marital assets 
should take into account the appreciated 
value of nonmarital assets caused by the 
expenditure of marital funds or labor, includ- 
ing the party’s management, oversight or 
contribution to principal, . . . as well as an 
appropriate portion of any appreciation of a 
nonmarital asset caused by the effects of 
inflation and market conditions, where 


“some portion of the current value must be 
reasonably classified as a marital asset.” 


Id. at 1307, citing Sanders v. Sanders, 
547 So. 2d 1014, 1016 (Fla. 1st DCA 
1989). 

In Massis v. Massis, 551 So. 2d 587 
(Fla. 1st DCA 1989), the husband owned 
the marital home prior to the marriage. 
Throughout the marriage, the parties 
paid the mortgage with marital funds. 
Additionally, the wife expended mari- 
tal labor maintaining and renovating 
the home. The appellate court held the 
trial court should include in its distri- 
bution plan the current value of the 
home, “[iJncluding any enhancement 
due to inflation or market conditions, 
excluding only that portion of the value 
which the husband may establish as 
exempt because of its character as a 
nonmarital asset.” Jd. at 589. 

Although most of the cases state as 
blackletter law that once the threshold 
test of marital efforts is met, all appre- 
ciation on the marital asset, including 
appreciation due to market forces, be- 
comes marital, several of the following 
cases yield an opposite result. If the 
party seeking the special equity can 
affirmatively prove that a portion of the 


appreciation is due to nonmarital ef- 
forts, some courts may still segregate a 
portion of the appreciation as nonmari- 
tal. In England v. England, 626 So. 2d 
330 (Fla. lst DCA 1993), for example, 
the husband owned the marital home 
prior to the marriage. Throughout the 
marriage, the parties improved the 
home and paid down its mortgage with 
marital funds. Accordingly, the court 
held that the appreciation on the home 
was marital. The court states, however, 
that: 


[OJnce the wife establishes that marital 
funds or labor were used to make improve- 
ments to the home, it becomes the husband’s 
burden to show whether any part of the en- 
hanced value is exempt from distribution 
because it is unrelated to either the parties’ 
management, oversight or other contribu- 
tion, but instead due solely to purely pas- 
sive appreciation of the original asset. 


Id. at 333, citing Young v. Young, 606 
So. 2d 1267, 1270 (Fla. 1st DCA 1992). 

In Sanders v. Sanders, the husband 
inherited a farm. There was a signifi- 
cant question as to whether the en- 
hanced value of the farm was marital 
or nonmarital property. The wife 
claimed there were substantial im- 
provements to the farm due to marital 
funds. In Sanders, the trial court failed 
to classify the proportion of enhanced 
value due to marital efforts as a mari- 
tal asset. On appeal, the appellate court 
indicated that at least a portion of this 
value must be classified as a marital 
asset. In so holding, however, the court 
also stated that one exempts from the 
distribution plan, “the enhanced value 
shown by evidence before the court to 
be unrelated to either marital parties’ 
management, oversight, or other con- 
tribution, but is solely due to purely 
passive appreciation of the original as- 
set.” Id. at 1016. 

Young v. Young also follows the stan- 
dard set by Sanders. The Young court 
states that once the wife establishes 
that marital funds or labors were used 
to make improvements on the home, “It 
was the husband’s burden to show 
whether any part of the enhanced value 
was exempt from distribution because 
‘unrelated to either marital party’s 
management, oversight, or other con- 
tribution, but instead due solely to 
purely passive appreciation of the origi- 
nal asset.’” Id. at 1270, citing Sanders 
at 1016. 

In Adkins v. Adkins, 650 So. 2d 61 
(Fla. 3d DCA 1994), the husband owned 
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the marital home prior to the marriage. 
The husband made improvements to 
the home and paid down its indebted- 
ness from marital assets. The wife tried 
to argue that any appreciation on the 
home was marital. The appellate court. 
stated, “We reject the wife’s contention, 
however, that any other appreciation to 
the home should also be considered a 
marital asset—such as the passive ap- 
preciation of the property due to the 
increase in land values in the area.” Id. 
at 66. 

In Straley v. Frank, 612 So. 2d 610 
(Fla. 2d DCA 1992), the husband owned 
real estate prior to the marriage. The 
husband contributed marital funds to 
the real estate by reducing his mortgage 
debt. The court classified the apprecia- 
tion as nonmarital because, “any in- 
crease in market value did not result 
in expenditure of marital funds or pre- 
marital efforts but resulted from infla- 
tion due to market forces.” Id. at 612. 

There is a clear conflict in case law 
on how to treat appreciation where a 
portion of the appreciation is due to 
marital efforts and another portion is 
due to inflation or other passive mar- 
ket forces. The one constant tenant, 
however, is where there has been ap- 
preciation due to marital efforts, to ex- 
clude passive appreciation practitioners 
must be able to clearly segregate a spe- 
cific portion of the appreciation as pas- 
sive. 
© Treatment of the Original Asset Sub- 
ject to Marital Appreciation 

Although appreciation is classified as 
marital, the underlying asset retains its 
nonmarital character. 

In Gill v. Gill, 632 So. 2d 226 (Fla. 2d 
DCA 1994), the husband inherited a 
business from his mother. The business, 
however, appreciated during the mar- 
riage due to the husband’s efforts. The 
Gill court states: 


Although the business is a nonmarital as- 
set, any enhancement in value and appre- 
ciation of the business which resulted from 
the efforts of either party during the mar- 
riage, or from the contribution to or the ex- 
penditure thereof of marital funds or other 
forms of marital assets, or both, become a 
marital asset. 

Id. at 227. 

Although the appreciation of the busi- 
ness was classified as marital, the origi- 
nal gift from the mother to the husband 
remained the husband’s separate 
nonmarital asset. 

In Hickman v. Hickman, 572 So. 2d 


1021 (Fla. 2d DCA 1991), the husband 
purchased land approximately three 
months before a 20-year marriage. The 
husband sold the land at a substantial 
profit. Additionally, during the course 
of the marriage, the parties paid off the 
mortgage with marital funds. The funds 
from the sale of the marital home were 
placed in a joint account. The court held 
that the portion of enhancement on the 
original land due to marital efforts was 
marital. Additionally, the portion of 
enhancement, once funds had gone into 
a joint account, was also marital. Im- 
plicit in this decision is that the origi- 
nal value of the premarital asset re- 
mained nonmarital. 

In Watford v. Watford, 605 So. 2d 1313 
(Fla. 4th DCA 1992), the husband re- 
ceived various gifts, including shares in 
the family trucking business from his 
parents throughout the marriage. Once 
again, the appellate court held that al- 
though the appreciation of the 
nonmarital property became marital 
due to marital efforts, the original un- 
derlying nonmarital asset retained its 
nonmarital character. 

Simply because an asset appreciates 
from marital efforts does not entitle a 
spouse to an equitable division of the 
underlying asset. The underlying 
nonmarital asset is excluded from dis- 
tribution. 


Conclusion 

Although Robertson has significantly 
helped practitioners in determining 
whether property is nonmarital or 
marital, the issue is still far from 
settled. 

Where property is jointly held, there 
is a rebuttable presumption that the 
property is marital. 

Where property is titled separately, 
case law is still confusing on how to clas- 
sify property. If parties commingle 
nonmarital and marital funds, then the 
commingled asset becomes marital. 
Case law defining what is “commin- 
gling” is often conflicting. Additionally, 
even if assets have been commingled, 
if the original nonmarital property can 
be clearly identified and traced, it may 
be excluded from an equitable distribu- 
tion. 

Where a nonmarital asset appreci- 
ates during the marriage, the practi- 
tioner must determine if the apprecia- 
tion is the result of passive market 
forces or due to marital efforts. Once 
marital efforts are determined to be 
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involved, the appreciation is marital. 
However, if a party can prove a passive, 
nonmarital appreciation, some cases 
characterize a portion of the marital 
appreciation as nonmarital. Regardless 
of the classification of the appreciation 
as nonmarital or marital, the original 
asset remains nonmarital. O 


1 This article is intended to assist practi- 
tioners to characterize property acquired 
with nonmarital funds. This article is not 
intended to encompass property acquired 
during the marriage with marital funds. 

2 There is no indication whether these 
properties were placed in joint accounts. 

3 In Heinrich v. Heinrich, 609 So. 2d 94 
(Fla. 3d D.C.A. 1992), the court interchanges 
the exclusion of nonmarital assets with spe- 
cial equity. For the purposes of most of these 
cases, although there may be a technical dif- 
ference between a special equity and an ex- 
clusion of nonmarital property, in practical- 
ity, their effect is the same, and the courts 
continuously interchange these terms. 
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© 1995 Ashley S. Lipson, Esq. 
Across 35. Fast becoming a courtroom fix- 
1. Tool that enables a judge to main- ture. 
tain order, and compel conduct 36. Lutetium. 
that one might, otherwise, be 37. Pardon a potentially contemptu- 
unwilling to perform (two words). ous act. 
12. Morally offensive. 41. Saint. 
13. The seed of this plant is used asa 42. Cataloging in publication. 
44. Form of contempt that occurs in 
14. Atomic Absorbtion. the presence of the judge. 
15. Investment tax credit. 45. The only swearing in the court- 
16. Contemptuous affectation. room should involve an oath and 
18. Health food chain. this book. 
19. Its courts were used for trying 47. Beench F0.). 
witches, and other enlightening § 48. Associate in Fine Arts. 
endeavors (abbr). 49. Though personal and subject to 


. Lawyer and once president of the 


General Assembly of the United 
Nations. 


. Courtroom activity. 
. Human growth hormone. 
. Noncarcinogen (environmental 


law acronym). 


. Officer whose duty it is to main- 


tain order in the court. 


. Employment act. 
. Subject to copyright protection. 


& 


conflicting tastes, this too can be 
regulated by the court (See Mat- 
ter of DeCarlo, 357 A.2d 273). 


. Able to perform. 
. Temporary injunction. 
55. 


United Nations Organization. 


. Regard with approval. 


. Astate statute may permit an 
automatic stay for a contempt- 
related sentence so that the pun- 
ishment can be reviewed by way 
of this writ. 


CROSSVVORD — ORDER TN THE 


op 


Solution on page 93. 


Down 


A form of contempt directed 
against the authority and dignity 
of the court, as opposed to a re- 
fusal to follow the court’s order. 


Avery small quantity. 
Voting Trust Certificate. 
Third person singular. 
French article. 

News network. 
Negative alternative. 

A falsehood or lie. 
Electrical transcription. 


. Dissident group of defendants 


who were bound and gagged dur- 
ing their trial. 


. Akeen sense of what to say or do 


to avoid being offensive. 


. One of the most effective ways to 


“unring” the bell of contempt. 


. Last resort for controlling disrup- 


tive defendants. 


. Polychlorinated Bipheny] (envi- 


ronmental law acronym). 


. Very high frequency. 

. Crisply fried tortilla. 

. Roman two. 

. Northern Ireland. 

. Symbol of extreme punishment 


for one who had entered a nolo 
contendere plea before a court 

that requested a more specific 

response. 


. Cardinal number. 
. The professional most likely to be 


held in contempt of court. 


. Fireplace. 

. Road. 

. Internal Revenue. 

. Natural habitat. 

. International Banking Act. 

. Restrain. 

. Female given name. 

. Barrister (Abbr). 

. Kangaroo (Australian slang). 
. Sorrowful. 

. Strategic Defense Initiative (Star 


Wars). 


. Intelligence gathering entity. 
. Uranium. 
. Minnesota (abbr). 
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No Matter How Loud | Shout: 
A Year in Life of Juvenile Court 
by Edward Humes 
Reviewed by Ellen B. Gwynn 

“The Juvenile Court is the most im- 
portant facet of the American justice 
system. The problem is, most people 
don’t know it.” It is so important be- 
cause nearly all career criminals have 
some contact with the juvenile system 
before they begin committing serious 
felonies. Unfortunately, the opportuni- 
ties provided by those contacts are usu- 
ally lost, because the system goes easy 
on juveniles who commit nonserious 
offenses, who still could be “helped and 
guided and set straight,” and instead 
focuses most of its resources on the 
worst offenders, who have by then com- 
mitted numerous crimes and are un- 
likely to change. The practice of going 
easy on first- and second-time, or small- 
time, offenders protects law-abiding 
citizens only in the short run, allowing 
future killers to incubate in the envi- 
ronments that permitted their destruc- 
tive habits to emerge in the first place. 

This is the opinion of author Edward 
Humes and of many in the system he 
writes about in this harrowing book— 
judges, attorneys, and probation offic- 
ers on the front lines of one of the most 
chilling juvenile justice jurisdictions in 
the country, Los Angeles County. 
Humes, who won a Pulitzer Prize in 
1989 for reporting on the military, was 
given access to the otherwise strictly 
confidential juvenile proceedings at the 
Los Angeles Central Juvenile Hall, the 
largest juvenile court system in the 
world, which handles 30,000 new pros- 
ecutions each year, 200 juvenile arrests 
per day. He shows us a network of dedi- 
cated men and women stressed some- 
times to the breaking point by crush- 
ing caseloads and exposure to too many 
senseless murders committed by chil- 
dren, often gang-related. (In 1995 
alone, there were 800 killings by juve- 
niles in street gangs.) 

The author focuses on seven juvenile 
offenders, effectively weaving detailed 


accounts of their family lives, escalat- 
ing criminal offenses, experiences with 
Juvenile Hall, and dispositions, through- 
out the book. He selected these kids 
from a writing class he taught for juve- 
nile high-risk offenders, and includes 
some of the kids’ own writings in his 
stories. Some of the kids come from in- 
tact families in middle-class homes; 
others are from pathetically irrespon- 
sible parents; but all hook up with the 
ubiquitous gangs during problem times 
and absorb a culture which elevates 
form over substance, arbitrary but rigid 
codes of behavior over human life. 
Humes also focuses on a cantankerous, 
fierce, and energetic judge, whose mer- 
curial style leads prosecutors to find 
him too lenient and defense attorneys 
too harsh; a deputy district attorney 
haunted by a remorseless young defen- 
dant who murdered his two employers 
after robbing them, maintaining that he 
nevertheless had loved them, and who 
would only serve eight years in prison, 
as all juveniles in California must be 
released at age 25; and, to a lesser ex- 
tent, a probation officer and a nun try- 
ing to redeem some of these children 
before it is too late; and a private de- 
fense attorney who often conducts her 
own investigations to challenge the sec- 
ond-class investigations the police give 
juvenile cases in L.A. County. 

Humes makes a very persuasive case 
that the juvenile justice system could 
help many more of these kids, and pro- 
tect the rest of us, if it scared them sen- 
sible early on with tougher detention/ 
rehabilitation programs, rather than 
repeatedly letting them off the hook and 
later, after they have caused serious 
harm, throwing them in a gang-infested 
and costly penitentiary. According to 
Humes, there are two things kids in 
juvenile court share: “years of unheeded 
warning signs” preceding most of their 
offenses, and parents who possess “high 
capacities for self-absorption or self- 
delusion.” Studies show that roughly 16 
percent of juvenile offenders fit a stan- 
dard profile of kids who will continue 
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to commit the most crimes, and it is 
these who must be targeted. Naturally, 
however, detention rehabilitation pro- 
grams for minor offenders are the first 
to go when budgets are trimmed. They 
are difficult to sell, when they admit- 
tedly would not bear fruit for at least a 
decade, whereas lowering the age at 
which children may be tried as adults, 
and building more prisons for them, is 
a panacea. 

Indeed, Florida is now trying more 
juveniles as adults than all other states 
combined, yet a University of Florida 
study found that this has had little de- 
terrent effect. “[T]hose sentenced to 
adult prisons reverted to a life of crime 
more quickly after they were released, 
and committed more crimes and more 
serious crimes, than those in juvenile 
situations.” (Fox Butterfield, States 
Revamping Youth Crime Laws, N.Y. 
Times, May 12, 1996, Al, at A12.) 

Aside from the first chapter, which is 
unnecessarily melodramatic, this is a 
highly readable and powerful book, pro- 
viding a sobering picture of a problem 
we must get control of before it over- 
whelms us. 

For those with Internet access, read 
an excerpt from the book, e-mail the 
author, and connect with links to the 
juvenile justice area at http://www. 
earthlink.net/~humes/homejuv.html. 

No Matter How Loud I Shout: A Year 
in the Life of Juvenile Court by Edward 
Humes is published by Simon & 
Schuster and sells for $24.95 (399 pp.). 


Ellen B. Gwynn is senior law clerk at 
the First District Court of Appeal, Tal- 
lahassee. 


Long Walk to Freedom 

by Nelson Mandela 

Reviewed by C.D. Rogers 
Lawyer—winner of the Nobel Peace 

Prize, president of his country, great- 

est living leader according to millions— 

Nelson Mandela writes this autobiog- 

raphy (the spine of it during his life 


: 
es 


imprisonment). Although Long Walk to 
Freedom can be read as the story of 
humanity’s hunger for freedom or as a 
contemporary political history of South 
Africa, it can also be read as a percep- 
tion of lawyers and of law. 

First, there is Mandela’s all-too-famil- 
iar struggle for legal education against 
poverty, discrimination, and tradition. 
Within this struggle evolves commit- 
ment. By 1952, Mandela and Tambo 
becomes the only firm of African law- 
yers in Johannesburg where crowds 
wait daily for legal help. Yet, he real- 
izes that “having a successful career 
and a comfortable salary were no longer 
my ultimate goals. I had no epiphany, 
no singular revelation . . . but a steady 
accumulation of a thousand slights, a 
thousand indignities, a thousand unre- 
membered moments, produced in me an 
anger . . . to fight the system that im- 
prisoned my people.” 

Mandela becomes a freedom fighter: 
He joins the African National Congress 
and becomes its leader. He learns the 
art of dispute resolution, the power of 
group consensus, and the humility to 
learn from common people. “Every week 
we interviewed old men from the coun- 
tryside who told us that generation af- 
ter generation of their family had 
worked a scraggly piece of land from 
which they were now being evicted.” He 
experiences his own ban against travel 
outside the city and against public 
speech with any group. He argues his 
cause in court above concern for his own 
life, and he learns, “In my language 
there is a saying: I have crossed famous 
rivers. It means that one has traveled 
a great distance, that one has had wide 
experience and gained some wisdom 
from it.” 

These experiences include leading 
strikes, going underground, seeking 
help abroad, organizing guerilla fight- 
ers, pleading his cases before the Su- 
preme Court, continuing his walk to- 
ward freedom for 27 years from prisons 
at Robben Island, Pollsmoor, and later 
Victor Verster, northeast of Cape Town 
where he negotiates while a political 
prisoner with world figures from his 
one-story cottage behind.a concrete wall 
and, eventually, emerging as the elected 
president from the first national-non- 
racial, one-person-one-vote election in 
South Africa in 1994. 

How does a lawyer-politician with- 
stand such physical and psychological 
stress? From the beginning, he disci- 


plines himself with physical exercise. 
In Johannesburg, where he begins law 
practice, he and his young son train in 
boxing “almost every evening.” Later in 
prison at Robben Island, he adds to his 
regular cell exercise the working of a 
garden (made possible by his persuad- 
ing the warders to furnish needed sup- 
plies). Greater strength comes from his 
cause. “The challenge for every pris- 
oner, particularly political . . . is how to 
survive prison intact . . . how to con- 
serve and even replenish one’s beliefs.” 
Courage is implied. In prison he recalls 
reading Greek plays, including 
Antigone from which he defines “cour- 
age.” “Character was measured by fac- 
ing up to difficult situations . . . a hero 
was a man who would not break even 
under the most trying circumstances.” 
Not books but life teaches him courage. 
“It is from these comrades in the 
struggle that I learned the meaning of 
courage ... I have seen men and women 
risk and give their lives for an idea... 
stand up to attacks and torture with- 
out breaking, showing a strength and 
resiliency that defies the imagination. 
I learned that courage was not the ab- 
sence of fear, but the triumph over it.” 
He also remains strong because of his 
optimism. “Whether that comes from 
nature or nurture, I cannot say. Part of 
being optimistic is keeping one’s head 
pointed toward the sun, one’s feet mov- 
ing forward.” 

Mandela feels the pride of his legal 
profession when he, a political prisoner 
arguing his case, is treated with dignity 
by the lawyers at court. He recognizes 
some judges who are “fair-minded and 
reasonable”; he also sees those who 
tamper judgment from political pres- 
sures. He praises lawyers like Bram 
Fischer on which decades of oppression 
and brutality carve “extraordinary 
courage, wisdom, and generosity.” In 
contrast, he finds those like the Ameri- 
can Bar Association’s representative 
who visits during the prisoners’ dark- 
est years. “Americans were then a nov- 
elty in South Africa, and I was curious 
to meet a representative of so august a 
legal organization.” Ultimately, the visi- 
tor misunderstands, takes offense, and 
demoralizes the prisoners, where “nor- 
mally, a visit of any kind lifted our spir- 
its.” 

Do not expect to read Long Walk to 
Freedom in one sitting, but from the 
recommended reading experience will 
come wisdom. Fascination awaits in his 


revelations of the legal and political 
strategies! This complex life told in 
readable prose reveals in the closing 
lines that he has “discovered the secret 
that after climbing a great hill, one only 
finds that there are many more hills to 
climb . ... With freedom comes respon- 
sibilities, and I dare not linger, for my 
long walk is not yet ended.” 

Long Walk to Freedom by Nelson 
Mandela is published by Little, Brown 
and Company, and sells for $24.95 (558 


pp.). 


C.D. Rogers is an attorney in Miami. 


The Complete Guide 

to Contract Lawyering 

by Deborah Arron and Deborah Guyol 
Reviewed by Rafael Suarez-Rivas 

This book, written by two veteran 
lawyers, deals with just about every 
aspect of “temporary legal” affiliations, 
less glamorously known as “legal tem- 
poraries.” This is contract lawyering, 
which is the fastest growing sector of 
the legal profession, just as temporary 
workers are the fastest growing area of 
labor in United States employment to- 
day. This is a pragmatic and compre- 
hensive desktop-type manual on con- 
tract lawyers. 

The authors extensively discuss the 
pros and cons of most every aspect of 
contract lawyering including the “rules 
of the game” for attorneys who wish to 
be contract lawyers. This discussion 
includes chapters explaining the nature 
of the arrangement; that is, what ar- 
rangements it includes and excludes, 
setting fees, marketing or prompting 
oneself, securing assignments, and ad- 
vancing one’s prosperity and long-term 
interests in the field of contract lawyer- 
ing. 

Thoughtfully covered are “both sides 
of the coin” by the authors’ devoting 
several chapters to concerns of interest 
to the hiring lawyer or entity (e.g., firm 
or professional association) such as the 
most appropriate contractual arrange- 
ments, the situations, cases, and prob- 
lems where retention of a contract law- 
yer could be advantageous, placement 
agencies, insurance, overhead, ex- 
penses, fees, and work directives. 

The Complete Guide also contains a 
section which focuses on issues of joint 
concern to the hiring lawyer, who serves 
as the client, and the contract lawyer, 
and includes a helpful listing of appen- 
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dices. The appendices set forth many 
useful tips, a nationwide directory of 
lawyer placement agencies, conflicts of 
interest, and ethics opinions and issues. 

This book should be considered by 
any attorney interested in becoming a 
contract lawyer or considering the hir- 
ing of one. The relationship is sui 
generis, or unique, and the book dispels 
many preconceptions and myths re- 
garding contract lawyers. Indeed, even 
a seasoned contract lawyer could gain 
insights from this very informative 
work. 

The Complete Guide to Contract Law- 
yering is available from Niche Press, 
P.O. Box 99477, Seattle, WA 98199, tele- 
phone (206)285-5239. 


Rafael Suarez-Rivas is an assistant 
county attorney in Broward County and 
a member of the Bar Journal Editorial 
Board. 


Guide to Navigating 
International Law 

In today’s global economy, lawyers in 
every field of practice are increasingly 
confronted with unfamiliar interna- 
tional legal questions: How can I pro- 
tect my client’s overseas investment in 
the event of a civil war? Whom can I 
call to explain the rules of foreign adop- 
tion? When is a gift to a foreign govern- 
ment official a matter of courtesy, and 
when is it a U.S. felony? 

Now, a guide to finding the answers 
to these and other issues is available in 
The International Lawyer’s Deskbook, a 
publication of the ABA Section of Inter- 
national Law and Practice. 

The book draws from experts in 25 
different fields, explaining how to navi- 
gate the maze of U.S., foreign, and in- 
ternational rules that apply to interna- 
tional transactions and disputes. Each 
chapter provides an overview of the 
subject area, followed by an up-to-date 
bibliography of the more important 
materials in the fields. 

Some of the topics include: interna- 
tional financing; environmental law; 
family law; the Foreign Corrupt Prac- 
tices Act; international labor and em- 
ployment law; intellectual property 
rights; selecting and working with for- 
eign counsel; political risk insurance; 
immigration and nationality; and gov- 
ernment procurement. 

The book is available through the 
ABA’s Publications Order Department, 


P.O. Box 10892, Chicago, IL 60612- 
0892, or by calling 1-800-285-2221. The 
cost is $75 plus tax to members, and 
$85 to nonmembers. 


Maritime Law 

Several books are available from 
Lloyd’s Shipping Law Library on the 
subject of maritime law: Enforcement 
of Maritime Claims by D.C. Jackson; 
Marine Encyclopaedic Dictionary; The 
Cruise Market 1996/97; and Lloyd’s 
Survey Handbook. 

The new edition of Enforcement of 
Maritime Claims is a comprehensive 
update and amalgamation of two titles 
by Jackson, and addresses the factors 
which affect the enforceability of a 
claim, including jurisdiction, security, 
remedies, and the relevance of foreign 
law. It sells for $225 (400 pp.). 

Marine Encyclopaedic Dictionary de- 
fines technical terms and expressions, 
shipping organizations and institu- 
tions, Latin terms used in law and busi- 
ness, acronyms and abbreviations, and 
legal and insurance terms. The dic- 
tionary sells for $94 (600 pp.). 

The Cruise Market discusses the de- 
mand deficit in the market and how it 
will affect the operators if the trend 
continues. It also includes statistics on 
world cruise base port facilities, inter- 
national cruise fleet details, and a di- 
rectory of cruise operators. It sells for 
$700 (125 pp.). 

The Survey Handbook is a compact 
guide to the transportation of commodi- 
ties and contains information regard- 
ing international trade, cargo damage, 
cargo surveys, and a glossary of insur- 
ance terms. The handbook is priced at 
$89 (337 pp.). 

These books are available from LLP 
Limited, Legal and Business Publish- 
ing Division, 27 Swinton Street, Lon- 
don, WC1X 9NW, England, telephone 
44(0)171 833 8933. 


Report on Outside Counsel 

The Corporate Counsel Section of the 
New York State Bar Association 
(NYSBA) has issued a report on the 
subject of outside counsel bills for cor- 
porate clients. The report combines a 
series of recommendations on billing 
policies with analysis of the different 
kinds of billing arrangements currently 
being utilized by corporations and their 
outside counsel and the circumstances 
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under which each method may be ap- 
propriate. The report reflects the col- 
lective effort of the Corporate Counsel 
Section which has a membership of ap- 
proximately 1,000 full-time, in-house 
corporate lawyers. The report is par- 
ticularly topical and timely in light of 
the current debate about the cost and 
value of legal services. The report con- 
tains numerous specific practical sug- 
gestions to assist attorneys and corpo- 
rate clients in handling billing issues. 

The principal drafter of the report 
was the Corporate Counsel Section’s 
former liaison with the NYSBA Execu- 
tive Committee, Robert L. Haig of New 
York City. 

The report offers recommendations to 
minimize billing problems (engagement 
letters; budgeting; cost-benefit and risk- 
benefit analyses; frequent bills; and 
agreements as to law firm staffing of 
an engagement) and solutions to com- 
mon, troubling billing issues. 

The report discusses billing methods 
and the circumstances under which 
each method is appropriate, for ex- 
ample, hourly billing; blended hourly 
rates; contingency-based fees for plain- 
tiffs and defendants and modified con- 
tingency fees; value and incentive bill- 
ing; flat and capped fees; fixed charges 
for specific services; formal or informal 
bidding processes; retrospective fees 
based on value; task-based billing; dis- 
counted billing; “rent-an-associate,” 
contract lawyers and consulting ser- 
vices; and retainer agreements. 

It concludes with a discussion of “real 
time” access by clients to law firm bill- 
ing computers; auditing of legal bills; 
and resolution of billing disputes. 

The report costs $10 and may be or- 
dered from CLE Registrar’s Office, New 
York State Bar Association, One Elk 
Street, Albany, NY 12207. 
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LAVVYER SERVICES 


@ The Funniest of Law Books is “The Lighter Side 
of Practicing Law by We, the Lawyers” which con- 
tains 140 humorous courtroom anecdotes told by 
112 judges and lawyers from all fifty States. Florida 
humor is from Max Baverman, Sarasota. 

This 118 page book can be purchased by send- 
ing a $25 check, payable to “We, the Lawyers” to 
retired lawyer, William F. White at 205 Berwick Road, 
Lake Oswego, Oregon, 97034. You get by return 
mail. (No order form or shipping charges required). 


® Save 50% on law books. Call National Law Re- 
source. America’s largest law book dealer. All sets 
guaranteed excellent and up-to-date. Your satisfac- 
tion absolutely guaranteed. We buy/seli/appraise. 
(800)886-1800. Fax (312)382-0323. E-mail: lawstuff 
@aol.com 


COMPUTER SOFTWARE 


@ Macintosh Users: Real Estate Closing Software! 
Calculates, prepares and prints HUD-1, truth-in-lend- 
ing disclosures, disbursement summary, amortiza- 
tion schedules. integrates with WriteNow, Microsoft 


Word or Word Perfect to prepare an endless variety 
of deeds, notes, mortgages or title documents. Links 
with Quicken for check-printing and trust account- 
ing. $1,495.00. 1-800-295-5539. 


@ “Amortization Station”- Quickly and easily cal- 
culates loan amount, payment, rate or term. Weekly, 
bi-weekly, monthly, bi-monthly, quarterly, semi-an- 
nual or annual payback options to 50 years. Accom- 
modates balloons, negative amortization. Easy in- 
terest rate or payment changes. Annual recap. On- 
line help and unlimited toll-free technical support. 
$89.95. Free trial. (800)295-5530. 


CORPORATE SERVICES | 


® Incorporations. Customized For Your Firm—24 
hour incorporation, customized articles, bylaws, min- 
utes, stock certificates, deluxe binder/cover, corpo- 
rate seal, and completed S-election and SS-4 forms. 
$149 plus state filing fees. We also perform related 
corporate services and charity formations. In- 
corporators Plus, Inc. (954) 475-8484. http:// 
www.hellercap.com, Incorporators DBA Heller Capi- 
tal & Consulting, 1214 N. University Dr., Plantation, 
FL 33322. 


@ Venture Capital Qualified Individual investers, 
Institutional investors. Effective business plans. 
Business opportunities. Heller Capital & Consulting. 
(954)475-8484. http;//www.hellercap.com 


1-800-959-0006 


It’s LIKE 
DIALING 911 
To LIQUIDATE A 
STRUCTURED | 
SETTLEMENT. | 


TO LIQUIDATE A STRUCTURED SETTLEMENT 
OR OTHER ANNUITY, CALL US. 


15851 DALLAS PARKWAY * SUITE 600 DALLAS, TEXAS 75248 
Fax: 214-450-5849 
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LAWYER SERVICES 


EDUCATION AND CLE 


@ LL.M. in Taxation degree or J.D. degree (for 
paralegals with Bachelors degree) for California Bar 
Admission. Washington School of Law, Washington 
Institute for Graduate Studies, Telephone (801)943- 
2440. Fax (801)944-8586. 


Accident 


® Accident Expert Services. Accident reconstruc- 
tion, slip/trip and fall analysis, computer animations, 
occupant kinematics, and seat belts. Andrew A. 
Snider, Snider Consulting, Inc., 10097 Cleary Bivd., 
Suite 519, Ft. Lauderdale, FL 33324. (954)236-0028. 


Bicyclist/MotorVehicie/Pedestrian crash analy- 
sis and expert witness. Nationally known research- 
ers and analysts. Wide range of roadway, traffic, and 
geographic conditions. Call Bruce W. Landis, P.E. 
AICP, at Sprinkle Consulting Engineers in Tampa at 
(813)949-7449. 


Expert Witness Wanted! 
Call (804) 561-5601 


Automotive 


® Automotive Expert Services. CPA with 20+ 
years exp. in auto dealing. 8 yrs. as GM dealer/op- 
erator, operated import franchise and used car 
dealerships, consultant to auto dealersips. Qualified 
and testified. References. MONTY HASKINS, 1235 
Brighton Way, Lakeland, FL. (941) 644-1153 


Chemical 


@ Athey Technologies — Consultation and testi- 
mony on patent/trade secret product failure litiga- 
tion. Plastics, rubber, paints, paper and textiles. 
Physical properties, performance, testing, formula- 
tion. Slip and fall, weathering, spontaneous com- 
bustion. Contact Robert D. Athey, Jr., P.O. Drawer 
7, El Cerrito, CA 94530, (510)526-3541. Fax 
(510)528-3303. 


Engineering 


@ Amusement Ride Experts. Guardian Engineer- 
ing & inspection. Full service consulting firm spe- 
cializing in the amusement industry field. 8703 Surf 
Drive, Panama City, FL 32408. (904)234-3454, Fax 
(904)785-6878. 


Psychiatric Expert Witness 


‘Comprehensive Evaluation Services 
of Forensic Psychiatry 
Medical Malpractice 
* Criminal Defense 
Personal Injury 
Sexual Harassment 
¢ Age & Employment Discrimination 
© Domestic Relations 
Not a Referral Service 
Micwakt I. Ross, M.D., F.A.P.A. 


(305) 856-6219 


© Diplomate of the American Board of 
& Neurology in Psychiatry with 
Added Qualifications in Forensic 
Psychiatry * Board Certified 


MEDICAL 


ERT 


REFERRAL CENTER 


Contact: 
Michael Insler M.D. J.D. FCLM* 


1-800-321-MDJD 


*Member Florida Bar 


“Excellent program. | was impressed with the 
ease of use. Highly recommended for all.” 


New WINDOWS VERSION 


Point, Click & File 

Toll Free Customer Support Hotline 

Prints High Quality Typeset Forms 

7only, 7 & 13, 7-11-12-13 & Network Packages 
60 Day Money-Back Guarantee 

DOS Version Also Available 


_ Cau, Now & Swircu To Tue Best! 
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Call For Free Demo 
Disk, References 

& Information 

Or Reach Us On 

The World Wide Web 
at www. bestcase.com 


Best Case SOLUTIONS, INC. 
635 Chicago Avenue Suite 110 
Evanston, Illinois 60202 


Handwriting 


@ Forensic Document Examiner. Don Quinn, 2865 

Chelton Road, South, Jacksonville, FL 32216-5275, 

(904)724-5878. Civil matters only. 30 years : 
ence in federal and state crime laboratories. Quali- 

fied in state and federal courts. 


® Handwriting Expert. Court Qualified. Resume 
Upon Request. Reduced Fee for Opinion Only. Lillian 
Newman. Over 20 years experience. Telephone 
(954)458-3655. 


Inter-City Testing 
Consulting © 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 


Accident Reconstruction; Athietic/Sports Accidents; 
Aviation/Boating; Biomedical injury Analysis; 
Construction Safety; Elevators/Escalators; Fires/ 
Explosions; Flammability-Materials; Glass/Metal 
Fracture; Helmet Injuries; Ladder Injuries; Pollution- 
Air & Water; Safety/Electrical Engi Slips and 
Falls; Toxic Exposure; Transportation, Tire & 


Highway Safety; Warnings/instructions 


(561)361-0990 

(561)338-7771 

4400 North Federal Highway ~ 
Boca Raton, FL 33431 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK ~- Supply word and/or 
design plus goods or services. 


SEARCH FEES: 


COMBINED SEARCH - $260 
(U.S., State, and Expanded Common Law) 


USS. TRADEMARK OFFICE - $120 
STATE TRADEMARK - $125 
EXPANDED COMMON LAW - $165 
DESIGNS - $145 per U.S.class (n\inimum) 
COPYRIGHT - $155 

PATENT SEARCH - $390 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 

RESEARCH>-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED ~ Our services meet 
standards set for us by a D.C. Court 

of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC, 


3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 


TOLL FREE: 800-642-6564 
Since 1957 
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Marine 
@ B & K Marine Engineering. Forensic Marine 
Investigations and Expert Witness Reports and 
Testimony. Analysis of manufacturing defects and 
failures; of boats; docks; piers; and their related 
equipment. Also case strategy planning; deposition 
and trial preparations consultation. 1521 Alton Road 
#50 Miami Beach, FL 33139 (800)447-7017. 


KMAC-Medical Reviews-Expert Witness Pro- 
viding Medical Reviews for insurance companies and 
hospitals, PROs, State Regulatory Agencies. Phy- 
sician panel Board Certified in Specialty and Medi- 
cal Q/A. (800)823-5842. 


@ Medical Malpractice Consultant, Irvin H. 
Biumfield, M.D. B.S. Pharmacy, C.A.O.G.,A.C.O.G., 
Certified OB-Gyn., will advise either way according 
to my interpretation of strong points. Available 
throughout the year. Telephone (941)383-8544. 
Court appearance as necessary. 


Mortgage 


@ Residential Mortgage Lending. Litigation sup- 
port, expert witness testimony, third party review, 
Federal and State Compliance and loan origination 
and commitment. Don F. Pully, 3132 Biue Heron St., 
Safety Harbor, FL 34695. (813)797-6195. 


Police 


®@ Police Conduct Experts. Arrests, pursuits, 
shootings, use(s) of force and all other areas of 
police practices. Ken Glassman, Lou Guasto and 
Eric J. Liff, P.O. Box 191, Winter Park, FL 32790, 
(407)644-5362. 


Security 
@ Premises Liability. Senior security executive 
major C-store chain eleven years. Fast food, hospi- 
tality, multi-residential, office, parking environments. 
Ray W. Chambers, CPP CMC, 11113 Bella Loma 
Drive, Largo, FL 34644. (813)596-9650. 


@ Security Expert: 31 years private and public 
sector, case review, security policies and procdures, 
court testimony, Roger L. Fritze, MBA, CPP, 8900 
S.W. 192nd Drive, Miami, FL 33157, (305)251-8377. 
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Toxicology 


@ Chemical Toxicologist. Twenty-three years ex- 
perience. Sampling, expert witness and literature 
research. Medical convention speaker, EPA, Ameri- 
can College of Toxicology. Dr. Richard Lipsey, 
(904)398-2168. 


For more listings 
consult The Florida 
Bar Journal Directory 


30+ yrs. chemical product and process, 
environmental, labeling, hazard 
communication, product liability, toxic 
torts and chemical fire investigation 
experience. 


Harold I. Zeliger, Ph.D. Chemist 


11420 US Highway 1, Suite 104 
Palm Beach Gardens, FL 33408 


© Credible Experts 
All physicians are board-certified 
medical school faculty members 

or caliber. 


Objective Case Evaluations 
Our specialists will provide 
timely, honest and objective 
case evaluations. 


Selection of Experts 
Within 90 minutes of talking with 
Dr. Lerner we will fax the proposed 
specialist’s curriculum vitae and 
retainer agreement for review. 


e Plaintiff or Defense 
Since 1975 our MD’s, DDS'’s, 
DPM’s, OD’s, PharmD’s, PhD’s, 
RN’s and RPT’s have provided 


services to legal professionals. 


Dr. STEVEN E. LERNER 
& ASSOCIATES 


1-800-952-7563 


Visit our web site at http://www.drlerner.com 


(561)840-9234 


Medical Experts 


Florida physicians have more credibility 
with Florida juries. We have more than 
900 Florida physicians who have agreed 

to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 


defense. 


THE ALTERNATIVE to typical referral services: we 
make full disclosure of our recruiting methods! 
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611 CHEMICALS | 
INVESTIGATION, CONSULTATION, 

EXPERT TESTIMONY 

for Quality 


LAWYER SERVICES 


INSURANCE STRUCTURED 
SETTLEMENTS 


® Top dollar paid for insurance settiemenis, 
structured settlements, notes and periodic payment 
contracts. Heartland Capital Funding, Inc., 
(800)897-9825. “Professional Annuity Funding for 
you and your client.” 


@ Is your practice just not what you thought it 
would be? If you want to achieve extraordinary fi- 
nancial security and the time to enjoy it before stress 
kills you, I'll show you how | did it. Participate part- 
time or full-time from wherever you are. Call 1-800- 
589-9667 for recorded information. 


® SouthSearch Legal Recruiters. Byron S. Camp. 
(800) 673-7246. Fax (904) 386-6912. 1266 West 
Paces Ferry Road, Ste. 463, Atlanta, GA 30327 or 
1704 Thomasville Rd., Ste. 218, Tallahassee, FL 
32303. 


MEDIATOR 


@ Insurance Mediator (BFE & MBA), over forty 
years of diversified teaching, engineering and busi- 
ness . State Supreme Court Certified. 
(Fi. Stat. 627.745) and Licensed by the Department 
of insurance (Fi. Stat. 627.7015). Excelient creden- 
tials. Property loss a speciality. Very high settle- 
ment rate. Norm Sellinger, P.O. Box 1194, Pom- 
pano Beach, FL 33061. (954) 978-0701. 


RESEARCH 


Florida's Oldest Legal Research Firm. The Law 
Source. Highest quality legal research, consulta- 
tion, pleadings and appellate since 1982. Work is 
done by full-time, experienced Florida Bar mem- 
bers. From citation reports to appellate briefs. 
(800)342-0399. 


@ Legai Research. Law school honor graduate, 
Florida attorney. Eight years experience, available 
for research, memos, pleadings, appeals/civil/crimi- 
nai/state/federal. Aiso transactional work. Reason- 
able rate. (800)684-3752. 


LARGE FIRM BLUES 


We are looking for an extremely pro- 
fessional, experienced, rainmaking At- 
torney desiring to leave the 
aggravation of a large firm in order to 
join with a 30+ years “AV” rated small 
firm of highly successful and experi- 
enced Attorneys on the top floor of the 
Presidential Circle Building. We want 
you to be able to take home more of 
what you earn with less managerial and 
organizational bureaucracy. Call: 
Ronald Rosen, Esq. (954)981-1850 
and/or Fax Resume (954)981-4610. 


We’ve done the work for you— 
The Lawyer Services Pages. 


MALPRACTICE 


IRC's statewide network of 
Board Certified Physicians 
and Chiropractors 
offer blind reviews for either 
defense or plaintiff cases. 


CALL NOW FOR 
DETAILS ! 


(800) 383-6908 


CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


argument iypically promulgated by opt side, Our system insures expert witnesses 
clo: 


We prover no lists a UNIVERSITY 


REPEAT law firms. since 1986. We invite vou to meet 
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75. Ful disclosure, 


pleased to receive your, 


OPPORTUNITIES 

. in great detail the intimate clinical issues and standards of care (lab slip by lab slip if 
: ecessary) before you capitalize any expert fees. We shall be BRUTALLY CANDID if cau 
. their testimony. No physicians or attorneys sit upon our B.0.D. We have no ties to med: 
ical schools or insurance carriers, 
plaintiff and defense to over 750° 
With us. STATSTAT AFFIDAVITS Surin avon. yur see 1 

2 Ailservites guaranteed 
__HCAL: Health Care Auditors,Inc. Telephone (813) 579-8054 
13577 Feather Sound Drive, Penthouse 690 (Q12\ 2921222. 


networks 


LEGAL & FINANCIAL SERVICES 
Excellence That's A Matter Of Public Record 


; impr essed Anne Martin’s clients set a pace even faster 


than her daughter’s, and she loves every high- 


by Maggie's speed in the preseare mina. 


Anne is a service representative for CSC 


50-yard dash should watch her Mom Networks/Prentice Hall Legal & Financial Services. 


From her office, she makes sure that her clients get 
run a 50- State U CC search. the precise public records information they need on 
time through CSC’s 50-state network of offices and 
correspondents, including locations in Washington 
and Oregon. 

To help, Anne leads a CSC 


multi-office team that is building 


even closer bonds between the 


company and its widespread 


network of professionals. 
She also runs seminars for 
BA clients to help their people 
make faster, better use of 
public records information. 
“T’m usually going 100 
miles an hour, but that’s just my 
style,” she says. 
Dodging red tape, leaping over 
pitfalls, sprinting past the competition 
— it’s all in a day’s work for Anne 
Martin. And for CSC’s entire network. 
To receive a brochure and find out 
how employees like Anne can speed 


your business, call: 


(800-342-8086) 


Visit our Web site at http://www.cscinfo.com 
or send e-mail to info@cscinfo.com 


CORPORATE SERVICES: Incorporation/Qualification « Registered Agent » Document Retrieval « Trademark Searches» CSC DIRECT « UCCXPRESS 
SECURED TRANSACTION SERVICES: UCC Filing Preparation + UCC Searches / COURT RECORD RESEARCH: Federal, State & Local Court Research & Retrieval / INTERNATIONAL SERVICES 


Prentice Hall Legal & Financial Services is a trademark of Prentice-Hall, Inc. and is licensed to CSC Networks. 
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Westlaw research 
for Florida as 


low as $125* per month 


NEW FOR SOLOS AND SMALL FIRMS! 

For the first time, solos and small Florida firms can have the 
research power of WESTLAW? for one low monthly fee. 

With WESTLAW PRO™ (Predictable Research Online), 
you get unlimited access to the complete lineup of West’s® Florida 
databases for only $125* per month for one attorney and just 
$50 per month for each additional attorney**. There’s no initial 
fee and no cancellation fee. 

Databases include Florida Cases’ West's Florida Statutes 
Annotated’ Florida Court Rules and Orders, Florida Constitution, 
Florida Legislative Service, Florida Administrative Code, Florida 
Attorney General Opinions, Florida Journals & Law Reviews, and 
additional Florida databases. (Regular WESTLAW prices apply to 
usage of all other databases.) 


Even better, these databases come with 
exclusive West enhancements like KeySearching 
WIN® (WESTLAW is Natural™) plain-English 
searching, standardized terms added to synopses 
and headnotes by West editors, and all the other 
features that make WESTLAW the choice of 
informed Florida attorneys. 

For additional coverage, a special WESTLAW PRO PLUS™ option 
that includes federal databases like U.S. Supreme Court Cases, U.S. 
Court of Appeals for the Eleventh Circuit Cases, Florida Federal District 
Courts Cases, Florida Bankruptcy Cases and USCA® is available for 
only $150 per month for one attorney and just $80 per month for 
each additional attorney. 

PROMOTION! Special offer for new WESTLAW subscribers! Subscribe to 


WESTLAW PRO or PRO PLUS and your first 60 days of WESTLAW charges will be 
waived. A one-year subscription is required. Some restrictions apply.* 


CALL TODAY! 
1-800-255-2549, 
EXT. 310 


WESTLAW 


* 125 per month applies to one attomey for the WESTLAW PRO plan. 
**Offer limited to solos and law firms of 2-9 attorneys. Other restrictions apply. 
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For information about this and other Florida products and services, visit us on 
the Internet at the URL: 
http://www.westpub.com/Practice/fl.htm 


1-338-486-5 
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Kepsearching. Research you can trust. 


